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Samvrt Workman, Appellant, vs. Cortins C. Campsetr, Re- 

spondent. 

1. Contract—Subscription, alteration of —Ratification.—Where the amount of an 
original subscription was altered by a third party, a subsequent ratification 
would be equivalent to a previous authorization of the change. 

2. Subscription—Alteration—Consent—Burden of proof.—In a suit on a con- 
tract of subscription, where the defense was an alteration without defendant’s 
consent, of the amount subscribed, the onus would rest on plaintiff to prove 
that defendant placed opposite his name, or consented to have placed, the sum 
sued for. 


Appeal from Johnson Circuit Court. 
Crittenden § Cockrell, for Appellant. 
Phillips §& Vest, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


A statement of this case will be found in 46 Mo., 305 
when it was reversed, having been decided in favor of the de- 
fendant upon demurrer, the court being of the opinion that 
if he had a defense it should have been taken by answer. 
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When the case went back to the Circuit Court, the defend- 
ant filed his answer under oath, denying that he had executed 
the writing sued upon, stating that the original subscription 
was for fifty dollars, and that the sum of two hundred dollars 
for which the action was brougut was not subscribed by him. 
He further alleges, that his name was obtained by false and 
fraudulent representation; that the subscription was for an 
illegal and corrupt purpose, and that there was a combina- 
tion on the part of the plaintiff and others to cheat and de- 
frand him. The case was submitted to the court without a 
jury, and after hearing the evidence a verdict was found for 
the defendant. There was evidence on each side tending to 
prove the issue presented, and therefore, the only question 
for us to determine, is, whether the court properly declared 
the law. 

The first instruction asked by and given for the plaintiff, 
was in accordance with the law as laid down by this court 
when the case was here before. The second and third in- 
structions were refused. 

The second states that it is admitted, that the defendant 
signed his name for $50 to the paper, and that the subscrip- 
tion shows $200 opposite his name; and if the court believe 
from the weight of evidence that the defendant did sub- 
scribe opposite his name $200; or if the court believe from 
the weight of evidence that defendant did not subscribe op- 
posite his name $200, but a less sum, and further believes 
that afterwards, said amount was raised to $200 and that that 
fact was made known and stated to him, and that he was re- 
quested to pay that sum, and promised to pay it, then that 
was on his part a ratification of any alteration or change 
made and was binding upon him. 

The third instruction declares, that defendant having 
signed his name to the subscription paper and there being 
placed opposite his name the sum of $200, the presump- 
tion of law, is, that he placed said sum opposite to his name, 
and if that was not the true sum it devolved upon him to 
show to the satisfaction of the court, that an alteration was made 
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without his consent, and that in considering the truthfulnesa 
of the subscription, the court should take into consideration 
the preponderance of the evidence, the circumstances under 
which it was made, the capacity of the defendant to make the 
subscription, ¢nd the interest he had in makingit, ete. 

At the instance of the defendant the court gave three in- 
structions : 

First—That it devolved upon the plaintiff, to prove that 
the defendant placed, opposite his name to the subscription, 
the figures, $200, or that he authorized the same to be done, 
and unless he proves the same to the satisfaction of the court 
the verdict should be for the defendant. 

Second—If the court believes from the evidence that after 
defendant signed the subscription, and placed a eum opposite 
his name, as the amount thereof, the amount was altered 
without his knowledge or consent, then plaintiff was not en- 
titled to recover. 

Third—Although the court should find from the evi- 
dence that defendant did place opposite his name on 
the subscription paper the figures $200, and that the 
plaintiff did afterwards expend and pay out to the directors 
of the Pacific Railroad money in securing the location of the 
depot, on the land of the plaintiff, yet if the court finds from 
the evidence, that the plaintiff by himself or others, used such 
money to improperly influence the action of the direc- 
tors of the road in locating the depot upon plaintiff's land in- 
stead of elsewhere, then the plaintiff cannot recover for his 
services or money thus employed or used. 

The third instruction refused, was so palpably erroneous 
that it requires no argument to sustain the action of the court. 
The second was unhappily framed and obnoxious to criticism, 
There is no doubt that a subsequent ratification would have 
been equivalent to a previous authorization, in relation to 
changing the amount of the subscription. But this principle 
was fairly and clearly stated in the instruction of the defend- 
ant and that was sufficient. We see no objections to the 
instructions given for the defendant, when we consider that 
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the signing was denied under oath ; and the case seems to have 
been fairly submitted. 
Judgment affirmed ; the other judges concur. 





Dantet L. We ts, ef al., Respondents, vs. 8. S. Suarp, ef al., 
Appellants. 

1. Practice, civil—Allegata and probata—Variance, what not sufficient to invali- 
date verdict—In suit for the ralue of ‘certain chattels where the petition 
charged a sale, whereas the evidence showed merely an agreement to return 
the sume or corresponding articles, and a subsequent admission of indebted- 
ness and promise to pay it; Aeld, that such variance would not vitiate the vere 
dict in the absence of proof that defendant was surprised or injured thereby. 
(See Wagn. Stat., 1033-4, 33 1, 2.) 

. Practice, eivil—Variance— What remedy in case of. —Whiere the variance be- 
tween pleading and proof is material, the proper remedy is an affidavit filed 
with-the trial court, setting forth the facts and an order directing an amend- 
ment upon terms. 


Appeal from Jackson Circuit Court. 
Karnes & Ess, tor Appellants. 
Wallace Pratt, for Respondents. 
Waener, Judge, delivered the opinion of the court. 


The petition alleged a sale and delivery of four carts, by 
the plaintiff, to a firm in which the defendant was one of the 
partners. The answer was simply a denial. 

. The case was submitted to the court without a jury, and 
plaintiffs testimony showed that the defendants received from 
plaintiffs four carts, which were valued at a certain price, and 
that in place of them the defendants were, on a certain day, 
to deliver plaintiffs four other carts of equal goodness in make 
and of equal value. This they did not do. Plaintiffs then 
presented their bill to the defendants for the value of the 
carts, which defendants agreed to pay, but not having done 
80, plaintiffs instituted this action. Defendants introduced 
no evidence. There was a judgment for plaintiffs. 
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The only question presented for consideration, is the action 
of the court in refusing defendant’s instruction, which was, 
that if the court, sitting as a jury, believed from the evidence 
that the plaintiffs delivered to defendants four carts, under an 
agreement that in fifteen or twenty days defendants should 
return four other carts of the same pattern and quality as the 
four carts received by the defendants, then plaintiffs cannot 
recover, notwithstanding the defendants may have agreed to 
be responsible to the plaintiffs for the carts. 

We think the ruling of the court was correct, and that the 
judgment was properly given. The liability of the defendants 
was undoubted, and although the proof did not strictly con- 
form to the allegations of the petition, yet it does not appear 
that defendants were taken by surprise, or injured in conse- 
quence of it. 

The statute declares that no variance between the allega- 
tion in the pleading and the proof shall be deemed material, 
unless it has actually misled the adverse party, to his preju- 
dice in maintaining his action or defense upon the merits; 
and that when it shall be alleged that a party has been so 
misled, the fact shall be proved to the satisfaction of the court 
by affidavit, showing in what respect he has been misled, and 
thereupon the court may order the pleading to be amended 
upon such terms as shall be just. The statute further pro- 
vides, that when the variance between the allegations in the 
pleading and the proof is not material, the court may direct 
the facts to be found according to the evidence, or may order 
an immediate amendment without costs. (2 Wagn. Stat., 
pp. 1033-4, §§ 1, 2.) 

It is obvious that there was no surprise in this case, nor 
was the defendant misled to his prejudice. He knew what 
the demand was for, and had previously acknowledged his 
liability. The variance was an immaterial one, and if it were 
otherwise, he should have proved that fact to the satisfaction 
of the court, and had the pleading amended upon terms. 
(Fischer vs. Max, 49 Mo., 404; Turner v. Chillicothe & Des- 
Moines City R. R. Co., 51 Mo., 501.) 

_ Let the judgment be affirmed ; the other judges concur. 
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Samuet P. Sparks Relator, vs. Geo. B. Crark, State Audi- 
tor, Respondent. 

1. Revenue— Assessment of sub-divisions— Constr. Stat.—The proper meaning of 

2 49 of the Revenue Act, (Wagn. Stat., 1167,) is that all sub-divisions ofa 


section belonging to the same person should be reported as one tract although 
such sub-divisions may not be contiguous. 


Petition for Mandamus. 
Jones & Johnson, for Relator. 


Attorney Genl. for Respondent. 
Napron, Judge, delivered the opinion of the court. 


The only question in this case is the construction of section 
49 of the Revenue Law, which provides in reference to As- 
sessor’s duties, that “ when any person shall be, the owner or 
original purchaser of a section, half section, quarter section 
or half quarter section, block, half block, or quarter block, 
the same shall be assessed as one tract, and the name of such 
person placed opposite thereto.” 

The Auditor construes this provision as requiring all sub- 
divisions of a section belonging to the same person, to be re- 
ported as one tract, although such sub-divisions may not be 
contiguous; and this, we think, is the proper construction, 
whether regarding the language of the section, or its mani- 
fest intent. The object of the provision is to prohibit un- 
necessary multiplication of costs and expenses accruing to 
the owner in all the various stages of collecting the taxes. 
The law for this purpose attaches no importance to the con- 
tiguity of various sub-divisions of a section, which, in point 
of fact, may be entirely separate tracts, with other land in- 
tervening and at a distance of a half mile apart. For all 
the purposes of assessment—making out delinquent list, publi- 
cation of the same, and all other purposes connected with 
the revenue, state or county—these separate tracts are declared 
to be one. The reason is plain, since, however many tracts 
of 40 or 80 acres may be owned by one person in the same 
section, they can be readily designated by a single line in 
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the tabular form directed for the Assessor’s books,—the sec- 
tion, township and range being the same. It will be ob- 
served that no mention is made in the section of a less sub- 
division than a half quarter, because, where the owner has but 
40 acres in the section, it must of course be reported as one 
tract; but in regard to all other sub-divisions exceeding 40 
acres, the provision is specific and requires them all to be as- 
sessed as one tract, and they are declared by law to be but 
one tract, so far as any and all the acts of the revenue officers 
are concerned. 
Mandamus refused. All the judges concur. 
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Mary WickersHam Respondent, vs. A. C. Woopsrox, Ap- 
pellant. 


1. Register of lands— Official character of, how established.—It is not necessary in 
order to establish the official character of the Register or Receiver of Lands 
of the State, that anything more be proven than that they acted in the offices 
which they assumed. 

2. Land Titles—Register of Lands—Receipt by, passes what title. —The receipt 
of the Register and Receiver for the purchase money of land, is evidence that 
the State has passed at least its equitable title, although no patent has issued. 

8. Limitations, statute of—Land vested in the State—Land vested in the State of 
Missouri while the act of 1857, (Sess. Acts 1856-7, p. 78, 3 9,) was in force 
was subject to the bar of the statute of limitations. 


Appeal from Cedar Circuit Court. 
R. F. Buller, for Appellant. 
W. D. Huff, for Respondent. 


Napron, Judge, delivered the opinion of the court. 


This is an action of ejectment for forty acres of land in 
Cedar County. The land in controversy is a portion of the 
lands acquired by the State under the Act of Congress of 
Sept. 4th, 1841, entitled “ An act to appropriate the proceeds 
of the sales of public lands and to grant pre-emption rights.” 
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The plaintiff had a patent from the State dated Oct. 
10th, 1867, reciting a purchase on the 3rd day of Oct. 1867. 
The answer set up the statute of limitations. The answer 
further set up asa defense, that on Feb. 13th, 1860, one 
N. J. Jones was receiver and James S. Jones was register of 
the State Land Office at Springfield, Mo., and that on said 
day one David Lindley purchased from them as agents of the 
State, the land in controversy at the price of fifty dollars or 
$1.25 per acre ; that the said Lindley paid the purchase money 
and received from said register and receiver a duplicate re- 
ceipt therefor and certificate of location thereof, and immedi- 
ately thereafter took possession of the same, claiming title 
thereto, and remained in visible, open and notorious pos- 
session thereof,until the 18th day of October 1867,when he sold 
the land to defendant for $280, which defendant paid in cash, 
and immediately went into possession and has remained in 
possession ever since up to the time of commencing this ac- 
tion. 

The case was tried at the May Term, 1872 of the Circuit 
Court of Cedar County. The plaintiff introduced the patent 
from the State in 1867, and rested. The defendant then offered 
in evidence, a paper purporting to be a duplicate receipt and 
certificate of location of the land in controversy, dated Feb. 
13th, 1860, and signed by the register and receiver of the 
State Land Office at Springfield, with proof that the signa- 
tures were genuine and that the officers signing it were State 
officers or acted as such at that time. These duplicates were 
as follows: 

State Land Office at Springfield, Mo., Feb. 13th, 1860. 

Received of David J. Lindley of the County of Cedar, 
State of Missouri, one hundred dollars and — cents, being in 
full for the S. W. qr. of S. E. qr. and S. E. qr. of S. W. qr. 
of section No. 7, township No. 33, range No. 28, containing 
80 acres and — hundredths at $1.25 per acre. Signed 

N. J. Jones, 


Receiver. 
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“T do hereby certify that I have sold to David J. Lindley 
the S. W. qr. of S. E. qr. and S. E. qr. of S. W. qr. of section 
No. 7,township No. 33 of range No. 28, as the foregoing 
receipt specifies, and that the foregoing is the receiver’s receipt 
for the purchase of the same. Signed 

James S. Jones, 
Register. 

This evidence was excluded by the court, on the ground 
that the official character of the State register and receiver 
could not be established by parol evidence, and that the du- 
plicate was not the proper evidence of an entry at the land 
office. 

The defendant then offered to prove that Lindley had taken 
possession of the land and made improvements on it in 1860, 
and been in possession until 1867 when he sold to defendant 
who had been in possession ever since, and made valuable im- 
provements on the land without notice of plaintiffs claim. 
But this evidence was excluded on the ground that the statute 
of limitations did not run against the State. The plaintiff had 
a verdict and judgment. 

We are unable to conjecture upon what ground the court 
excluded the duplicate receipts of the register and receiver. 
Whether the title acquired by them would avail against a 
subsequent patent is another qnestion, but it is clear that the 
receipt should have been admitted in evidence. The proof 
of the genuineness of the signatures was ample, and it is not 
necessary in order to establish their official character that 
anything mere should be shown than that they acted in the 
office which they assumed. 

Onr statute recognizes receiver’s receipts as a title sufficient 
to sustain an ejectment against any one not having a better 
title; and their admissibility is beyond dispute. Their dupli- 
cate receipts are the only evidences of title which the pur- 
chaser from the State can receive on his application to buy. 
The purchaser has no control over the land officers, or their 
acts subsequent to an entry. The government appoints them 
and if they are false to their trust, itis abhorrent to every 
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principle of justice that those who deal with them should suf- 
fer by their failure to comply with theirduty. The register’s 
and receiver’s receipt is evidence that the State has passed 
the title, although the formality of a patent is wanting. The 
equitable title is at least passed, for the purchase money is 
paid, and the State cannot transfer her title, which is a mere 
naked legal title, to another. 

The statute of limitations was also interposed in this case, 
and the court excluded all evidence of adverse possession, on 
the ground that the State was not within the statute. This 
question has been examined and disposed of in two cases de- 
cided by this court. (Abernathy vs. Dennis, 49 Mo., 469, and 
School Dist. of St. Charles Township vs. Georges, 50 Mo., 
195. See also, Burch vs. Winston, next case in this volume.) 

The judgment is reversed and the cause is remanded; the 
other judges concur. 
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O. G. Burcs, Defendant in Error, vs. T. M. Winston, e¢ al., 
Plaintiff in Error. 

1. Limitations, statute of —Land vested in the State—Land vested in the State of 

Missouri while the act of 1857 (Sess. Acts, 1856-7, p. 78, 39) was in force, 

was subject to the bar of the statute of limitations; and in an action by one 


holding under the State to recover such land, it might be pleaded, although 
suit was brought subsequent to the act of 1865. (Gen. Stat., 1865, p. 746, 3 7.) 


Error to Cole Circuit Court. 
E. L. Edwards §& Son, for Plaintiff in Error. 
E. L. King § Bro., for Defendant in Error. 
Vortes, Judge, delivered the opinion of the court. 


This was an action of ejectment, brought by the plaintiff 
in the Cole Circuit Court, on the 19th day of November, 
1869, to recover from the defendants a lot of land in Jeffer- 
son City, known as inlot eight hundred and thirty-one. 

The petition was in the usual form. 
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The defendants by their answer denied the allegations of 
the petition, and then set up the statute of limitations, charg- 
ing that neither plaintiff, his ancestors, predecessors, grantors 
or persons under whom he claims, was seized or possessed of 
the premises described in plaintiff’s petition, within ten years 
before the commencement of the action. The defendants 
also set up a further special plea which we need not notice, 
as with any view of the case the whole controversy depends 
on the plea of the statute of limitations. The plaintiff replied 
denying the new matter set up in the answer. 

On the trial of the cause, the plaintiff offered in evidence 
a deed from Daniel Rice, as commissioner of the permanent 
seat of government, purporting to convey the lot in contro- 
versy to the plaintiff. This deed purported to have been ex- 
ecuted on the 8th day of June, 1868. 

The defendants objected "to this deed, for the reason that 
erid Rice had no authority to sell said lot. The court over- 
ruled the objection, and admitted the deed in evidence—to 
which the defendant excepted. As no objection is made to 
the form of the deed, it need not be set out here. 

It was admitted by the defendants, that the lot in contro- 
versy was a part of the Jand donated by the United States to 
the State of Missouri, for a permanent seat of government. 


The plaintiff then introduced defendant, Winston, asa wit- 
ness in the case, whose evidence was in substance, that the 
‘Jot sued for had been enclosed by him, and in its present 
condition was worth to him one dollar per month. On cross- 
examination he stated that he fenced the premises by the per- 
mission of defendant Young, and had the same in his posses- 
sion for eleven or twelve years ; that it would be twelve years 
in November, 1869 ; that he had it in cultivation during all 
of that time; that the rent of the lot would not be worth any- 
thing if it were not fenced. He further stated that he paid 
no rent for the lot; that at the time he took the possession 
of the lot it was unoccupied; that he held the lot during the 
time before stated, under Judge Young. 

The defendants then offered in evidence a deed dated in 1866, 
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purporting to have been executed to defendant Young and one 
Wells, by the collector of revenue of Cole County, upon a sale of 
the premises for taxes, commonly called atax deed. This deed 
was objected to by the plaintiff, and the deed excluded by 
the court, to which the defendants excepted. It was then 
proved that the lot in controversy had been assessed to Young 
in the year 1868; that he had refused to pay the taxes, saying 
that the lot did not belong to him. 

The defendant, in order to explain how it happened that 
he said in 1868 that the lot did not belong to him, offered to 
prove that he had employed an attorney in the year 1868, to 
write a deed conveying the lot to one White, to whom he said 
he had sold the lot, so as to Lave the deed ready to tender to 
said White. This evidence was objected to by the plaintiff, 
the objection was sustained by the court, and the defendant 
excepted. 

There being no further evidence offered on either side, the 
court, at the request of the plaintiff, instructed the jury as 
follows : 

“1st. If it appear to the jury that the lot in question was 
given to the State of Missouri by the United States, and that 
by deed of date Sth day of June, 1868, the Commissioner 
deeded said lot to plaintiff, they will find that the plaintiff is 
entitled to the possession of the lot, and they will find fur- 
ther from the evidence what damages plaintiff has sustained 
by reason of the detention of said lot—also they will find 
from the evidence the value per month of the rents and 
profits of said lot.” 

“2nd. The jury are instructed that all evidence offered by 
the defendants as to their claim of title and their possession 
of the lot, is excluded from their consideration.” 

The defendants at the time objected to these instructions 
and excepted. 

The jury then returned a verdict in favor of the plaintiff, 
after which the defendants, in proper time, filed their motion 
to set aside the verdict and grant them a new trial, assigning 
as grounds for said motion, the ruling of court before excepted 
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to. The court overruled their motion, and rendered final 
judgment on the verdict, to which the defendants again ex- 
cepted, and have bronght the case here by writ of error. 

It will be seen from the foregoing statement of the facts 
appearing on the record in this case, that the Circuit Court 
in trying the case, wholly ignored the defense of the statute 
of limitations as set up, and attempted to be proved by the 
defendants, excluding all evidence in reference thereto. And 
the only question necessary to be examined in this court is 
as to the correctness of the rulings of the court on that sub- 
ject. 

It is insisted by the plaintiff, that the statute of limitations 
does not run against the State or against property belonging 
to the State, and that, consequently, the statute could not 
run in this case against the plaintiff, until after his purchase 
of the lot in 1868. This seems to have been the view of the 
court trying this case, as its action in excluding all evidence 
in reference to the possession of defendants, and tending to 
sustain the defendants’ defense of the statute of limitations, 
eannot be accounted for on any other supposition. 

By the ninth section of the 2nd Article of the Act of 1857, 
prescribing the times of commencing actions, it is provided 
as follows: “§ 9. The limitation prescribed in this act shall 
apply to actions brought in the name of this State, or for its 
benefit, in the same manner as to actions by private parties.” 
(Sess. Acts 1856-7, p. 78.) This statute was in force at 
the time that the defendants took possession of the lot in con- 
troversy. It is trne that section 7 of chapter 191, Gen. 
Stat. 1865, p. 746, provides that, “nothing contained in 
any statute of limitations shall extend to any lands given, 
granted, sequestered or appropriated to any public, pious or 
charitable use, or to any lands belonging to this State.” The 
32nd section of the same chapter provides that, “the pro- 
visions of this chapter shall not apply to any actions com- 
menced, nor to any cases where the right of action or of en- 
try shall have accrued before the time when this chapter takes 
5—VvoL. LVII 
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effect, but the same shall remain subject to the laws then in 
force.” 

It has been held by this court in a number of cases, that 
where the right of action accrued before the taking effect 
of this last named act, the statute of limitations was a good 
plea, even as against the State. (Abernathy vs. Dennis, 49 
Mo., 468; School Directors vs. Georges, 50 Mo., 194, also see 
the preceding case of Wickersham v.W oodbeck.) 

These cases are conclusive in reference to the issues made 
on the statute of limitations. In this case, the right of action 
accrued before the act of 1865, and the case must be governed 
by the act of 1857. The evidence in the case strongly tended 
to prove that the defendants had been in actual possession of 
the lot, for more than ten years before the commencement of 
the suit, under a claim of title or right thereto. The court 
therefore erred in excluding from the jury the evidence 
which tended to prove this adverse possession. The issnes 
made on the plea of the statute of limitations should have 
been submitted to the jury under proper instructions. 

The judgment is reversed and cause remanded. The other 
judges concur. 
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Betrorp S. Waker, Defendant in Error, vs. Thomas Brap- 
Bury, Plaintiff in Error. 


1. Sheriff— Failure of to collect on exeeution—Recovery against for-- What reme- 
dy against--Ezxecution defendant.—A sheriff who, through neglect, lias failed 
to collect money on an execution, and in consequence of such failure has been 
compelled to pay the debt to the plaintiff in the execution, cannot afterward 
in an ordinary action recover such amount from the defendant in the exceution. 


Error to Morgan Circuit Court. 
_. W. Anthony, for Defendant in Error. 
J. 4. Spurlock, for Plaintiff in Error. 
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Suxrwoop, Judge, delivered the opinion of the court. 


The only question of any practical importance in this case, 
is whether a sheriff, who, through neglect, has failed to col- 
lect money on an execution, and in consequence of such fail- 
ure, has been compelled to pay the debt to the plaintiff in the 
execution, can afterwards, in an ordinary action, recover such 
amount of the execution defendant. 

The rule seems to be well settled that a recovery under 
such circumstances cannot be had. Thus,in Pitcher vs. Bai- 
ley, (S East., 171) it was held that an “ officer could not raise 
any cause of action by the payment of money for another, on 
account of his own breach of duty.” This case followed that 
of Eyles v. Faikney, (K. B. Easter, Term.,) 32 Geo. 3. 

In Gwynne on Sheriffs, 5, 6, 7, it is stated, that the officer 
cannot recover “from a debtor, money paid in neglect of his 
duty, unless when it is specifically provided for by statute.” 

In Bigelow vs. Provost, (5 Hill, 566) Cowen, J., in deliv- 
ering the opinion of the court, remarked : “ It would tend lit- 
tle to the prompt execution of a sheriff’s duty, if we should 
encourage him to delay by holding out the hope that he may 
save himself throngh any expedient. It is but another name 
for encouragement to violate his duty; and cases of abstract 
morality will soon be invoked as a precedent for the most fla- 
grant instances of misconduct.” 

Whether an officer, who, upon the promise of the defend- 
ants, of re-payment or otherwise, satisfies the execution out 
of his own proper funds, would be entitled to subrogation in 
equity to the rights of the execution plaintiff, is a question 
not presented by this record, and whose determination, there- 
fore, would be merely anticipatory. 

For these reasons, the judgment will be reversed, and the 
cause dismissed. All the judges concur. !. 
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Ase J. Bacon, Defendant in Error, vs. Joan D. Morrison, 
Plaintiff in Error. 

. Administrator's sale—Land purchased by Judge—Report of sale, ete. —An ad- 
ministrator’s sale and deed of land are not rendered invslid by reason of the 
fact that another and distinct tract, sold at the same sale, was purchased by 
the probate Judge, contrary to law, and that the same report, reciting both 
sales, was approved by the Probate Court. 


Error to Uedar Circuit Court. 
W. P. Johnson, tor Plaintiff in Error. 


S. H. pri for Defendant in Error cited, Sess. Acts, 
1847, p. 48, § 8; 1 Wagn. Stat., 1872, 98, § 34; Walton vs. 
Torrey, Harr. Ch. (Mich.) 259; Speck vs. ‘Wohlein, 22 Mo., 
310; Strouse vs. Brennan, 41 Mo., 289; Mitchell vs. Bliss, 
47 Mo., 353; Goodhue vs. Berrien, 2 Sand. Ch., 630; Oakley 
vs. Aspinwall, 3 Comst., 547; Wilson vs. Trabb & C>.. 20 
Jowa, 231; Groesbeck vs. Seeley, 13 Mich., 329; Beaman vs. 
Whitney, 20 Maine, 413; Withers vs. Baird, 7 Watts, 227 ; 
Broom’s Leg. Max. p. 85 ; 3 Chitty’s Gen. Pr., 9; Co. Lit., 141; 
Paley Ag., 32; Beal vs. Harman, 38 Mo., 435 ; State to use of 
Doddson vs. Scroggs, 47 Mo., 285 ; Teakle vs. Bailey, 2 
Brock, 44-51; Banks vs. Judah, 8 Conn., 145-157; Church 
vs. Marine ion me 1 Mason, 341; Darter vs. Marine Ins, 
Co., 2 Mason, 369; Copeland vs. Wescuntiie Ins. Co., 6 Pick., 
198-204. 

Apams, Judge, delivered the opinion of the court. 


— 


This was ejectment for forty acres of land in Cedar county, 
being the south-east quarter of the north-east quarter of sec- 
tion 36, in township 36, of range 27 west. 

Both parties claim title under one Jameg Musgrave, de- 
ceased. The plaintiff claims under a purchase at a sale made 
by the administrator of Musgrave, deceased, for the payment 
of debts, and the defendant is in possession as tenant of the 
heirs of said deceased. 

The agreed case shows that the sale made by the administra- 
tor consisted of several distinct tracts of land, and that among 
the tracts sold was one bought by the judge of the Probate 
Court of Cedar county ; that the administrator made his re- 
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port of sale of all the tracts, and the report, embracing the 
land in dispute, and also the tract sold to the Probate Judge, 
was, at the proper term of the Probate Court, regularly ap- 
proved by the court. But the heirs were not present or con- 
senting to such approval. 

The only objection raised to the administrator’s sale and 
deed, under which the plaintiff claims, is that the report of 
sale, as approved by the Probate Court, contained the tract 
of land sold to the judge who approved the sale. The eighth 
section of the act establishing the Probate Court in Cedar 
county, reads as follows: “No judge of probate shall sit on 
the determination of any cause or proceeding in which he is 
interested or related to either party; such cause or proceed- 
ing shall be certified to the County Court, and said County 
Court shall proceed thereon as the Probate Court might have 
done.” (See Sess. Acts, 1847, p. 41.) The only matter in 
which the probate judge was interested, was the tract of land 
purchased by himself. A report of sale is not such an en- 
tirety as not to be approved in part and rejected as to other 
parts. If the report contains the sales of several tracts of 
land to various parties, certainly some may be good and others 
bad. And the court might approve the good ones and reject 
the bad sales. 

I am inclined to think the judge had no right to abdicate 
his own jurisdiction as to the purchases made by other par- 
ties. It was his duty to act on the sales to other parties, and 
approve or reject the report as to them, and so far as his own 
purchase was involved, he might have sent the report of such 
sale to be acted on by the County Court. 

Whether the sale, as to himself, was void as not being 
properly approved, need not be passed on by us. 

Certainly his approval of the sales to the other purchasers, 
ought not to be affected by his interest in a separate and dis- 
tinct sale to himself. Under this view, the administrator’s 
sale and deed, under which the plaintiff claims, vested the 
title in him. 

This leads to an affirmance of the judgment, which was for 
the plaintiff. Judgment affirmed; the other judges concur. 
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Srare, ex rel., Teno & Neosno R. R. Co., ef al., Respondents, 

vs. Tur County Courr or Bares Co., ef a/,, Appellants. 

1. Railroads—County Courts—Subscription of stock—Mandamus to compel will 
not lie after completion of road, ete-—Under the Act of March 23rd, 1868, (Adj, 
Sess. Acts 1868, p. 92) mandamus would not lie on behalf of a railroad com. 
pany or tax-payers of a township to compel the County Court to subscribe 
stock to the railroad after the same had been fully completed through the 
township. The company could have no legal interest in the subscription until 
actually made and accepted by it; and so far as the county was concerned, 
the authority to make the subscription ceased as soon as the road was com- 
pleted through the township. It was not contemplated by the above act, that 
townships should be allowed to take stock in roads already built. 


Appeal from Benton Circuit Court. 


Waldo P. Johnson, for Appellants. , 


I, The Act of March 23rd, 1868, does not form any part of 
the railroad charter, and was never accepted by the company 
as such, and the township had no legal right or authority to 
become a stockholder in the road. 

If. The railroad has been completed ; and hence, the proceeds 
of the bonds cannot be appropriated in said township as the 
road progressed. 


La Due §& Fyke, for Respondent. 


I. If it appears from the return of the election that no 
less than two-thirds of the qualified voters of a township 
voting at such election are in favor of the subscription, it 
shall be the duty of the County Court to make the subscrip- 
tion. (Wagn. Stat., 313, § 51.) 

Il. Any County Court on refusing to perform any of the 
duties required of them by this chapter, may be proceeded 
against by writ of mandamus, to be sued out of the Circuit 
Court of the County. (1 Wagn. Stat., § 22, p. 306.) 


Apams, Judge, delivered the opinion of the court. 


This was an application for a mandamus which originated 
in the Bates Circuit county, and was taken by change of venue 
to the Cireuit Court of Benton county. 
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The Tebo and Neosho Railroad Company and some fifteen 
tax-payers of Prairie City township, in Bates county, are the 
relators, and as such ask for a mandamus to compel the 
County Court of Bates county to subscribe twenty-five thou- 
sand dollars to the capital stock of said railroad company on 
behalf of the township, and to issue bonds of the township in 
payment thereof. The following facts are alleged in the pe- 
tition which was presented and filed at the March adjourned 
term for the year 1871, of the Bates Cireuit Court. 

In February, 1869, more than twenty-five tax-payers, re- 
siding in Prairie City township, in Bates county, under and 
in pursuance of the act of the Legislature of the 23d of 
March, 1868, petitioned the County Court of Bates county to 
cause an election to be held in the township to take the sense 
of the voters on the question whether there should not be 
subscribed to the capital stock of said railroad company for 
said township, twenty-five thousand dollars to be paid for in 
the bonds of the township, the subscription to be made with 
the condition that the railroad company should build the rail- 
road through the township, the proceeds of the bonds to be 
expended in building the road within the township, and to be 
issued as the work progressed. The County Court did, in 
pursuance of this petition, order the election, which was held 
on the 9th of March, 1869, and resulted in ninety votes for 
and three against the proposed subscription, which were more 
than two-thirds of the qualified voters, as alleged in plaintiffs’ 
petition. 

After this election was held, the railroad company built 
and completed their railroad through Prairie City township, 
aud it went into full operation, running its cars each way 
regularly through the township and has ever since continued 
to do so, and expended in the township in building the road 
more than the sum of one hundred and fifty thousand dollars. 

After the road was thus completed and in full operation 
through said township, the railroad company applied to the 
County Court of Bates county to subscribe the twenty-five 
thousand dollars to the capital stock, which had been voted 
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by the township, and the court refused to make the subscrip- 
tion and to issue the bonds of the township as demanded by 
the company. 

Afterwards, in 1871, this application for a mandamus was 
made to the Cireuit Court of Bates county, and an alternative 
mandamus was issued, and the County Court filed its return. 
After the case went to Benton county the plaintiffs filed a 
motion to quash the retarn, which was sustained, and the de- 
fendants excepted and offered to file an amended return, but 
the court refused to permit it to be filed and ordered a pre- 
emptory mandamus. The defendant filed a motion to set 
aside this judgment which the court overruled, and the de- 
fendants excepted and filed bond, ete., for an appeal, which 
was granted ; and the ease is standing here on this appeal, 
which operates as a supersedeas. From the view that I take 
of this case it is unnecessary to set out the return of the 
defendants, which was quashed by the court, or to pass upon 
the points raised and discussed in the briefs of counsel, grow- 
ing out of the defense set up in the return. 

It is manifest from the facts set forth in the petition for the 
mandamus, that the relators have no standing in court. 
Certainly the railroad company could have no legal interest 
in the proposed subscription to their capital stock, until it was 
actually made and accepted by the company. The result of 
the election invested the company with no legal interest. It 
only authorized the County Court to make the subscription 
which the railroad company might or might not accept at 
their option. 

But although the County Court was invested with authori- 
ty to make the subscription, it was not made; nor was it de- 
manded till long after the road had been constructed and in 
full operation through the township. The authority to make 
the subscription ceased as soon as the road was completed 
through the township. It was not contemplated by the act 
of the Legislature of 1868, that townships should be allowed 
to take stock in roads already built. As the road through 
the township was an accomplished fact, the very object of the 
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proposed subscription had been realized without such aid 
before the application was made to the county court to exer- 
cise the power given by the vote of the township. The tax- 
payers have no standing to maintain this proceeding. If they 
ever had, it certainly ceased when the road had been com- 
pleted through the township. What benefit would it be to 
the tax-payers to become stockholders in the railroad com- 
pany? There is nothing in the record to show that the stock 
is worth anything; and whether it is worth much or little, in 
my judgment the authority for making the subscription had 
ceased before the application was made. 

Let the judgment be reversed and the petition dismissed. 
The other judges concur in the result. 





Joun Kennepy, Defendant in Error, vs. Estate of A. A. Ken- 

nEDY, Plaintiff in Error. 

1, Eyjuity—- Resulting trusts as to land--Parol statements—-Evidence touching.—In 
suit against the heirs of a deceased person to establish a resulting trust as to 
land, in plaintiffs favor, on the basis of parol admissions, the evidence 
to warrant a recovery must be so emphatic and unequivocal as to 
banish every reasonable doubt from the mind of the chancellor respecting the 
existence of the trust. Evidence as to such statements unless strongly cor 
roborated will be insufficient. 


Error to Franklin Circuit Court. 
Henry Flanagan & T. W. B. Crews, for Appellant. 


I. Mrs. Kennedy, wife of the plaintiff, was in no sense his 
agent. The facts show that he was present when the al- 
leged payment was made to A. A. Kennedy, in the full pos- 
session of his faculties, acquainted with all the circumstances, 
qualified, by education and otherwise, to manage his own af- 
fairs. His wife, on the other hand, could neither read nor 
write, and was in no respect peculiarly fitted for the office. 
But there is no evidence from which her agency can be in- 
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ferred. Her statement that she was her husband’s agent 
does not, of itself, make her such. The payment, by her, of 
the money in her husband’s presence, was not such an act as 
will raise the presumption of agency. (Sto. on Agency, § 3; 
41 Mo.. 510.) 

II. Where it is songht to establish a resulting trust in lands 
the payment of the purchase money by the cestudz gue trust 
must be proved by clear and undoubted evidence; otherwise, 
a court of equity will not interfere. The payment of the 
purchase money by the cestuz que trust, and not the agree- 
ment of the parties, is the fact from which the law implies 
the trust; and that must not be left in doubt, but must be 
established beyond a question. No inferences can be in- 
dulged. (Farrington vs. Barr, 36 N. H., 86; Gascoigne vs. 
Twing, 1 Ver, 366; Enos vs. Hunter, 4 Gill., 211; Kellogg 
vs. Wood, 4 Paige, 579; Partridge vs. Havens, 10 J/., 618; 
Farringer vs. Ramsey, 4 Md. Ch., 33; Baker vs. Vining, 30 
Me., 121; Johnson vs, Quarles, 46 Mo., 423; Ringo vs, 
Richardson, 53 Jd., 385; Paige vs. Paige, 8 N. H., 187.) 

III. Where the purchaser is dead, (as in the case at bar) 
evidence of his declarations is very unsatisfactory, on account 
of the facility with which it may be fabricated and ‘the im- 
possibility of contradicting it. It has never been considered, 
of itself, sufficient to establish a resulting trust. (Lench vs. 
Lench, 10 Ves., 518; Enos vs. Hunter, 4 Gill., [Ills.] 211; 
1 Hoffman Ch., 90; Jackson vs. Moore, 6 Cow.. 706; Jack- 
son vs. Bateman, 2 Wend., 570; Jackson vs. Matsdaf, 11 
John., 91; Boyd vs. McLean, 1 John. Ch., 216.) 

IV. Giving the evidence of the plaintiff full credit, we 
submit that he cannot recover. In order to raise a result- 
ing trust, “ the whole consideration for the whole estate, or for 
a moiety, or for a third, or for a joint tenancy or tenancy in 
common in the whole or in a particular fraction, or for some 
other definite part of the whole, or for a particular interest, 
must be paid in order to be the foundation of the trust. The 
contribution or payment of a sum of money, generally, when 
such payment does not constitute the whole consideration, 
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does not raise a trust by operation of law, for him who pays 
it. The reason of this distinction is, that neither the entire in- 
terest in the whole estate, nor in any given part of it, could 
result from such a payment to the party who makes it, with- 
out injustice to the grantee by whom the residue of the con- 
sideration is contributed.” (Per Chancellor Jones, in White 
vs. Carpenter, 2 Paige, 241.) 

In the case at bar, the important element of a resulting 
trust, namely, that the grantee should receive the title with- 
out paying or incurring any liability to pay any part of the 
consideration money is wanting. It is admitted that the 
grantee paid a considerable portion of the purchase ‘money; 
hence, no trust results to plaintiff. (Smith vs. Burnham, 3 
Sum., 467; Sayre vs. Townsend, 15 Wend., 647; Freeman 
vs. Kelley, 1 Hoff, 90; Perry vs. McHenry, 13 IIl., 227; 
McGowan vs. MeGowan, 14 Gray, [ Mass.] 119; Cutler vs. 
Tuttle, 4 E. C. Green., [19 N.'J.,] Eq., 549; Dudley vs. 
Batchelder, 53 Me., 403.) 

V. “ Where it is sought to establish a resulting trust by 
parol evidence, courts have ever been careful to examine into 
every circumstance which may affect the probability of the al- 
leged claim, as a lapse of time, the means of knowledge and 
circumstances of the witnesses ; and the relief sought will not 
be granted, when the evidence is not clear in support of the 
alleged right; especially where no claim has been set up 
during the life-time of the trustee, but is raked up and 
charged against the heirs, who may not be supposed to know 
anything about, or able to defend it as their ancestor would.” 


(Per Caton, J., in Enos vs. Hunter, 4 Gill., [Ills.] 211.) 
Jesse White and R. H. Husser, for Respondent. 
Surerwoop, Judge, delivered the opinion of the court. 


This was a suit in the nature of a bill in equity brought by 
John Kennedy against the heirs and widow of Allen A. 
Kennedy deceased, and also against the administrator of the 
decedent’s estate to have a resulting trust established in 
plaintifPs favor as to a lot in Pacific, in Franklin County, the 
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petition alleging that decedent was the agent of plaintiff, had 
been employed by him and furnished with $900 to buy said 
lot for plaintiff and had agreed to purchase the same as the 
agent of plaintiffs aud supply any defect which might arise in 
completing the payment of the purchase money; that dece- 
dent afterwards bought the lot of the railroad company for 
$1,200, received a conveyance in his own name and agreed 
with plaintiff to re-convey to him upon the payment of the 
suin of $400 which deeedent has advanced in addition tothe 
$900 previously furnished; but that decedent had died witli- 
out having exeeuted to the plaintiff the promised convey- 
ance. ‘The petition concludes with a prayer for a deeree di- 
vesting defendants of all title to the real estate mentioned in 
the petition, upon the payment of the alleged balance of the 
purchase money, and for other and further relief. 

The answer was a statutory general denial, and on the case 
being submitted to the court on the evidence adduced, a de- 
cree as prayed was rendered in behalf of plaintiff. 

I have examined with care the evidence in this cause and find 
myself unable to arrive at the same conclusion reached by the 
court below. That evidence is altogether parol, consisting, 
with one exception which will be presently noticed, of al- 
leged verbal statements and admissions of the deceased Allen 
A. Kennedy. 

The subject of resulting trusts and the nature and amount 
of testimony necessary to establish them, has heretofore been 
discussed by this court, notably in the cases of Johnson vs. 
Quarles, (46 Mo., 423,) and Ringo vs. Richardson, (53 Mo. 
335,) in which the leading authorities in relation to these 
trusts are examined and reviewed at some length. And the 
result deducible from those cases and the authorities therein 
cited is briefly this: 

That where it is sought to establish by parol evidence a re- 
sulting trust of the character mentioned and charged to exist 
in the plaintiff's petition, such evidence must be so strong and 
unequivocal as to at once banish every reasonable doubt from 
the mind of the chancellor respecting the existence of such 
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trust; that evidence of verbal statements and admissions al- 
leged to have been made by a deceased person in regard to 
the ownership of the money which forms the basis of such 
trust is, unless supported by strong corroborative evidence, as 
for instance that the claimant’s money was placed in the 
hands of the deceased for investment, wholly insufficient. 

And yet it is by Mrs. Kennedy the wife of plaintiff alone 
that it is proposed to show that plaintiff was the owner of 
the $900, alleged to have furnished the decedent. She testifies 
that she was the agent of her husband; that he was incapable 
of attending to his own business. But on the point of her hus- 
band’s capacity, she is flatly contradicted by several wit- 
nesses, by whom it is shown that her husband was a fair 
scholar, kept his own papers and books, attended to his own 
business affairs, loaning small sums of money and the like, 
while she was very illiterate and could neither read nor write. 
This witness testified that as the agent of and in the presence 
of her husband she paid the $900 to the deceased. Under such 
circumstances however she could not be regarded as the agent 
of her husband, since the mere handing the money in her 
husband’s presence, is a transaction possessing none of the 
elements of agency about it. And since the testimony of 
Mrs. Kennedy as to the payment of the money to the dece- 
dent, must be rejected, it follows that there is an entire dearth 
of testimony in this particular and the case must rest upon 
verbal declarations, and admissions of him through whom the 
heirs derive title to the land in question. But ceuld this dif- 
ticulty be surmounted, the plaintiff is met with one equally 
fatal to his claims; for his wife, but a short time before Allen 
A. Kennedy’s death, about six weeks after the purchase of the 
lot from the R. R. Co. and during his last illness, and after 
speaking about the critical condition in which he was, stated 
to Mrs. Donahue—if the latter is worthy of belief—that she 
“had not paid anything on the place yet,” and also made use 
of other similar expressions, entirely at variance with the 
whole scope and drift of her testimony. And thesestatements 
she does not pretend to deny, but attempts to frame a flimsy 
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excuse by which she seeks to aveid the force and effect of 
such damaging declarations.. 

I should be very loath, therefore, with such weak and in- 
conclusive testimony before me to sanction so dangerous a 
precedent as the affirmance of the decree of the court below 
would create. The statute of frauds is a very wholesome one, 
whose enactment originated in sound wisdom and a just ap- 
preciation of the dangers to be apprehended from “slippery 
memory,” and many eminent jurists have frequently ex- 
pressed unfeigned regret that the rigor of that sate law had 
ever been abated by innovations of any character. But since 
those innovations have become imbedded in our system of 
jurisprudence, the disposition exists and finds an entire 
unanimity of expression in all the courts, to keep them strict- 
ly confined within the barrier originally assigned them, and to 
require evidence, where any interest in lands is songht to be 
created or affected, almost, if not altogether, as conclusive as 
the note or memorandum required by the statutes referred to. 

Judgment reversed and petition dismissed. 





° 


Scumerpin«, et a]., Defendants in Error, vs. A. W. Ew1ne, As- 
signee, etc., Plaintiff in Error. 


1. Mechanic's lien—Account—Ilems of-—Time of filing.—If the several items 
of an account form parts of one contract, and the last accrues within the statue 
tory limit before the time of filing the lien, it will attach as to all. 

2. Mechanic’s lien—No personal judgment against the owner of the building.—-In 
a suit to euforce a mechanic’s lien, no personal judgment can be obtained 
against the owner of the building, who was not a party to the contract for the 
work or materials. 

8. Practice, civil--Supreme Court--Case reversed on question of fact, when.— 
The Supreme Court will reverse on a question of fact, where such fact is ma- 
terial to plaintiff's right to recover, and is wholly without proof, 


Error to Cole Circuit Court. 


E. L. Edwards § Son, for Plaintiff in Error, 
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Ewing § Smith, for Defendants in Error. 
Vortes, Judge, delivered the opinion of the court. 


This action was brought in the Cole Circuit Court, to en- 
force a mechanic’s lien or material man’s lien, against a house 
and premises in the petition deseribed. 

The petition charged that the defendant, Moeller, had con- 
tracted with Schmidt, to furnish the necessary materials and 
do the carpenter work to be done in the erection of a house 
in Jefferson City, which was described in the petition; that 
plaintiffs at divers times, from the 13th day of February, to 
the 5th day of June, 1869, had sold to said defendant, Moel- 
ler, as such contractor, materials to be used by him in doing 
the necessary carpenter’s work in the erection of said building, 
and in which said materials were so used; and accounts of 
the materials sold, are attached to the petition, with the cred- 
its thereon. 

The petition then charges that after plaintiffs had given de- 
fendant, Schmidt, the required notice, they. on the 4th day 
of October, 1869, filed their account with the clerk of the 
Circuit Court for Cole county, as the law directs, for the pur- 
pose of making and enforcing a lien against the said house, 
so erected by said Schmidt. Judgment is prayed for the sum 
charged to be due, and to subject the house and Jot described 
in the petition, to the payment of the judgment, ete. 

After the commencement of the suit, defendant Moeller 
became a bankrupt, and his assignee was made a party to the 
action. 

Defendant, Schmidt, filed a separate answer, in which he 
admits the contract of Moeller to do the carpenter’s work on 
his house, but denies all other material allegations of the pe- 
tition. . 

The assignee of Moeller only answered that he had no knowl- 
edge or information on the subject, and asks that the plaintiff 
muy be required to prove the facts stated in the petition. 

At the May term of the Cole Cireuit Court, the case was 
ealled for trial, a jury was waived by the parties, and the case 
submitted to the court for hearing. 
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After the evidence had been heard on the part of the plain- 
tiffs, the defendants asked the court to declare the law to be, 
that upon the pleading and evidence in the case, the plain- 
tiff had no right to ‘recover, and that the court should find for 
the defendants. 

This declaration of law was refused by the court, and the 
defendants offered no evidence. The court found the issue 
for the plaintiffs and rendered a judgment against both de- 
fendants, and ordered the sale of the property named in the 
petition to satisty the same. To this action of the court, the 
defendants at the time excepted. Afterwards, in due time, 
the defendants filed their several motions tor a new trial and 
in arrest of judgment. These motions having been severally 
overruled, the defendants again took theirseveral exceptions, 
and have brought the case to this court by writ of error. 

The only ground for a reversal of the judgment of the Cir- 
enit Court, relied on by the defendants in this court, is that 
there is a total absence of any evidence in the case, as to some 
of the material facts necessary to a recovery on the part of 
plaintiff, at least as to defendant Schmidt. 

There is no question made as to the giving notice to 
Schmidt, by the plaintiffs, of their demands against Moeller. 
or as to their having filed their accounts as a licn, on the 4th 
day of October, 1869, or its sufficiency in form. Lut it is in- 
sisted that there is no evidence that tends to prove that any 
goods were sold to Moeller within four months previous to 
the filing of the lien by plaintiffs, and that, therefore, no judg- 
ment could be rendered against Schmidt, or his prop: rty at- 
tempted to be charged with the lien. 

The Statute provides “ that it shall be the duty of every origi- 
nal contractor within six months, and every journeyman and 
day laborer within thirty days; and of every other person seck- 
ing to obtain the benefits of the provisions of this chapter, 
within four months after the indebtedness shall have accrued, 
to file with the Clerk of the Circuit Court of the proper coun- 
ty ajust and true account of the demand due him or them, af- 
ter all just credits have been given, which is to be a lien, ete.” 
(Wagn. Stat., 909, § 5.) 
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Under this statute plaintiffs in order to have created a lien 
on ‘the house for which the materials were furnished, must 
have filed the account required by the statute, with the clerk 
of the Circuit Court of Cole county, within four months after 
the accruing of the last item sold to Moeller, thé contractor. 
(Livermore vs. Wright, 33 Mo., 31.) 

The account, as filed by the plaintiff in this case, consisted 
of various items, which, from their dates as they appear on 
the account, were furnished or sold to Moeller at tive different 
times, to-wit: on the 13th day of February, on the 231d day 
of March, on the 2nd day of April, on the 1st day of May: 
and then a number of items, amounting to $74.55 in the ag- 
gregate, on the 5th day of June, all in the year 1869. Each 
of these sales are denied by the answer. 

Now it is obvious, that if this last sale charged to have been 
made on the 5th day of June, 1869, was not then made, the 
plaintiff's lien was not filed in time, and their action, as to the 
lien, must fail. The accounts having been filed, as a lien, on 
the 4th day of October, 1869, were just in time, and perhaps 
the last day in which they could be filed, if it was true that the 
goods had been sold on the 5th day of June. 

The only evidence offered by the plaintiff, to prove, or 
which tended to prove their account, or the sale of the goods 
sued for, was the deposition of one Samuel Heatimer. This 
witness testified that plaintiffs were engaged in the sale of 
hardware, in the city of St. Louis, in the year 1869; that he 
wis a salesman in their store; that he was familiar with 
the price of hardware. The witness was shown the ac- 
counts sued on, when he stated, that during the time 
the account accrued, the plaintiffs were doing business 
in St. Louis. He further testified, that he knew defendant, 
Moeller; had known him for three years: that he knew de- 
fendant Schmidt since the time that defendant Moeller came 
into plaintiff’s store with defendant Schmidt to buy some 
goods, when he introduced Schmidt to witness, and stated 
in Schmidt’s presence, that they were to buy some goods for 
Schimidt’s hotel. at Jefferson City. Schmidt looked at some 


6— vor. 101 








JEFFERSON CITY. 





Schmeiding, et al. v. Ewing. 





goods, but they purchased none. Then they went away, and 
returned either on the same or the next day. Mr. White was 
then in the store, and sold goods to them. Witness did not 
notice what kind of goods were sold to them, but is certain 
that White’ sold them some goods. This was in the early 
part of 1869; it may have been February, and it may have 
been April. Witness further testified that he afterwards saw 
defendant, Schmidt, in the store of plaintiffs, on the 23rd of 
July, 1869, and saw him pay $250 on this bill; that the prices 
charged in the account were reasonable; that the bolts and 
locks charged in the bill were only used in large buildings. 

This was all of the evidence given in the case, which tended 
to prove either the account or the time of its creation. 

It will be seen from the evidence, that only one sale of 
goods is attempted to be proved by this witness, which he 
says, was made either in February or April, of the vear 1869. 
Of the goods charged in the accounts filed, items amounting 
in the aggregate to $80.35, purport to have been sold on the 
13th of February, 1869. and items amounting in the aggre- 
gate to the sum of $299.55, purport to have been sold to 
Moeller, on the 28th of April, 1869. The evidence of the wit- 
ness examined must refer to one or the other of these sales, 
as he says that the sale of which he speaks, and the only sale 
that he knows about, was either in February or April. 

How the court could have found for the plaintiff. on this 
evidence on the items of the account charged to have been 
sold on the Sth of June, and thereby find that the lien was 
filed in four months from the making of the last item of the 
account, I feel at loss to know. The mere fact that defend- 
ant, Schmidt, called at plaintiffs’ store in July, and paid two 
hundred and fifty dollars on Moeller’s account, certainly was 
no evidence to prove that any of the items accrued on the 5th 
of June, when a much larger amount was charged to Moeller 
in February and April. But the mere fact that Schmidt paid 
the money on another man’s account, had no tendency te 
prove anything, except that the amount paid was due, unless 
it was further shown that the whole account was shown to 
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him, and that he, after seeing the items, made a general pay- 
ment on it, without any objection. 

We think that the declaration of law asked for by the de- 
fendants, ought to have been given, at least as to defendant, 
Schmidt, and that the defendants’ motion for a new trial 
should have been sustained. 

There is another objection to the judgment rendered in this 
case, which has not been urged by the defendants in this 
court. The judgment against the defendant, Schmidt, is a 
personal judgment, and directs that all of his other property 
shall be exhausted, before the house and lot, against which the 
lien is attempted to be enforced, can be sold for the payment 
of the judgment. This is certainly erroneous. There is no 
pretense that the goods were sold to Schmidt. The action is 
brought against him simply to enforce a mechanic’s or mate- 
rial man’s lien against the property of Schmidt, in the eree- 
tion of which the material sold is charged to have been used. 
In such case, no personal judgment could be rendered against 
Schmidt. 

We dislike to reverse judgment on the ground that the 
trial court has found improperly on the facts, and would not 
do so if there were any evidence tending to prove all the ma- 
terial facts in the case; but where some of the facts material 
to the plaintiff's right to recover, are wholly without evidence 
to prove them, we cannot uphold a judgment rendered with- 
out evidence. 

The judgment must be reversed, and the cause remanded ; 
the other judges concur. 





© 


H. B. Grusns, et a/., Respondents, vs. Samuen Cones, et al., 
Appellants. 
1, Mechanic's lien—Time of filing—Clerical error may be corrected, when.— 
- Although the indorsement made by the clerk upon the written account required 
by the statute to perfect a mechanie’s lien, will be prima facie evidence as to 
the date of filing, it will be nevertheless competent to show that he erred in 
this respeet; and if the fact clearly appear, it is within the province of the 
court before whom the suit is tried to make the correction. 
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«ippeal from Rarton Circuit Court. 
Morgan Buller & Bray, for Respondents. 
Walser & Cunningham, tor Appellants. 
Waaver, Judge, delivered the opinion of the court. 


This was a proceeding to enforce a mechanic’s lien on the 
part of the sub-contractor, against the property on which the 
work and labor were performed. : 

Notice of the claim and lien was served upon one of the 
defendants, who was the owner of the property.on the 16th day 
of March, 1870, and the aceount was sworn to and filed on the 
26th day of March, 1870; but the clerk by mistake indorsed 
it as having been filed on the 25th day of March 1870. 

Whien the answers were filed the plaintiff presented to the 
court a motion to correct the indorsement of the filing on 
the account, so as to make it read, “filed March 26th, 1870,” 
instead of March 25th, 1870. 

This motion was sustained and the correction made by the 
clerk then in office, who was the successor of the clerk who 
originally filed the paper. 

It is not denied that the correct and true filing was on the 
26th day of March, and that the indorsement of another date 
was erroneous. 

sut it is contended that the indorsement was a part of the 
record, and it could not be altered or changed. The date of 
the filing becomes material, for on it depends the validity of 
the lien. (Wagn. Stat., 911, § 19.) The indorsement thongh 
required to be made by the clerk when he receives a paper, 
does not constitute the filing of the same. 

The filing is the actual delivery of the paper to the clerk 
withont regard to any action that he may take thereon. If 
the clerk commits a clerical error, or makes a mistake in 
reference to the time at which he received the paper. that will 
not make any difference. He may indorse upon it the wrong 
date, or an impossible date, and still the real date of the filing 
will be the same. 
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Whilst the indorsement made by the clerk will be prima 
facie evidence of its truth, still it is competent to show that 
he erred in the matter of date; and if that fuct clearly appears, 
it is within the province of the court to make the correction. 
The rights of an innocent party will not be sacrificed to a mere 
mistake, committed by a ministerial officer. 

Judgment affirmed ; the other judges coneur. 





o 


Srareor Missovrr, Defendant in Error, vs. Warren M. Prrts, 
Plaintiff in Error. 

1. Practice, criminal—Indictment for robbery in first deqree—Conviction of rob- 
bery in second degree—Anutrefois acquit.—A prisoner was indicted for robbery in 
the first degree, and under the indictment might have been convicted of grand 
larceny. Being convicted of robbery in the second degree, the verdict was 
without his consent set aside. He/d Ist, that aconviction of robbery in the 
second degree operated as an acquittal of the higher offense charged ; 2nd, that 
the prisoner could not be retried under the same indictment, and found guilty 
of grand larceny. (See State v. Brannon, 55 Mo., 63.) 

Error to Henry Circuit Court. 
Waldo P. Johnson, for Plaintiff in Error. 
H. Clay Ewiny, Att'y General, for Defendant in Error. 
Wacyer, Judge, delivered the opinion of the court. 


The defendant was indicted with one Carroll Brannon for 
robbery in the first degree. 

On the trial he was convicted of robbery in the second 
degree, and the verdict was set aside by the court. without 
his consent. Ata subsequent term of the court, against his 
objection, he was again put upon trial, on the same indictment, 
and convicted of the crime of grand larceny. The facts, in this 
ease, as appear by the record, are the same as those which were 
developed in The State vs. Brannon (55 Mo., 63), with whom 
the prisoner was jointly indicted, and for the reason given in 
the opinion in that case the judgment herein must be reversed. 
All the other judges concur. 
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Wiruetmine Rippsrery, et al., Respondents, vs. Tue Sr. Lours 
Morvat Lire Insurance Co., Appellant. 

1. Life Insurance, suit against—Corporation—Cause of action accrues, when— 
Where suit may be begun.—Under the statute authorizing suits to be brought 
against a corporation in the county “‘where the cause of action accrued,” 
(Wagn. Stat., 294, 3 28,) the cause of action against a Life Insurance Compa. 
ny accrues at the place of death, and suit may be commenced there not- 
withstan ling that the contract of insurance may have been entered iuto in 
another county. 

2. Practice, civil—Jurisdiction waived, how.—An appearance to the merits and 
the settingup of a defense in bar to the action, waives a plea to the jurisdiction. 

&. Life Insurance Company, suit against—Formal proofs waived, how.—In a suit 
on a life insurance policy, a defense charging death by delirium tremens, which 
aliegation, if true, exempted the company frem all liability, amounted toa 
waiver of the formal proofs required by the by-laws of the company. | 


Appeal from Gasconade Circuit Court. 


R. E. Rombauer and Cline, Jameson & Day, tor Appel- 
lant. 


Lay & Belch, for Respondents. 
Apvams, Judge, delivered the opinion of the court. 


This was an action ona life policy of insurance issued by the 
defendant to Gottlieb Rippstein insuring his life in the sum 
of five thousand dollars, and which, upon his death, before a 
certain period, was to be paid to his heirs. The plaintifis sue 
as his heirs and allege that he died before the period referred 
to, in the county of Gasconade. The policy exempts the de- 
fendant from all liability in case his death was occasioned by 
delirium tremens. 

The defendant, in its answer, pleaded to the jurisdiction of 
the court, on the ground that its chief oftice of business was in 
St. Lonis, and that the canse of action could not arise in Gas- 
conade County where the suit was brought. The answer 
stated, that the defendant appeared only for the purpose of 
pleading to the jurisdiction ; but in the same answer the de- 
fendant denied the material allegations of the petition and 
set up as a defense, that the said Gottlieb Rippstein died of 
delirium tremens, and that the plaintiffs did not comply with 
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the terms of the policy and by-laws, in making proofs of the 
death, ete. The court tried the plea to the jurisdiction first, 
and found for the plaintiffs, and the defendant excepted. 

The 28th section of the corporation law (lL Wagn. Stat., 294) 
allows suits to be brought either in the county where the 
cause of action accrued, or in the county where corporations 
have, or usually keep, an officer or agent for the transaction of 
their business. This cause of action accrued upon the death 
of the insured, which occurred in Gasconade County. The 
contract, though made in St. Louis county, was transitory 
and followed the person of the insured, and the cause of ac- 
tion accrued by his death in Gasconade County. But the 
appearance to the merits and setting up a defense in bar to 
the action, waived th@natter of abatement, and it is, therefore, 
immaterial whether the court decided this plea rightly or 
wrongly. (Fugate vs. Glasscock, 7 Mo., 377; Cannon vs. 
McManus, 17 Mo., 345.) 

The case on the merits was submitted to a jury and re- 
sulted in a verdict and judgment for the plaintiffs, from which 
the defendant has appealed to this court. 

After the death of the insured, the plaintiffs applied to the 
defendant for the insurance money, and the defendant re- 
fused to pay, upon the alleged ground that the insured had 
died from delirium tremens. The agent of the defendant, 
to whom application was made, stated, that the proofs were 
not satisfactory that the insured had not come to his death by 
delirium tremens. 

There was no objection to the form or manner of the proofs, 
or that the plaintiffs had not complied with the by-laws of 
the company. The objection was, that the company was not 
satisfied and refused to pay, because the insured had died of 
delirium tremens—which was excepted by the policy. This 
refusal to pay the insurance money, based as it was on the al- 
leged ground that the death was such as to exempt the com- 
pany from any payment at all, was a waiver of the formal 
proofs required by the by-laws of the company. The court so 
instructed the jury, and in this we think there was no error. 
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The main issue in the ease was, whether the insured died 
of ‘delirium tremens. The evidence was contradictory, but 
the case was fairly submitted to the jury on proper instrue- 
tions. Each party asked instructions presenting their views 
of the case on this point, which were given, and we see no 
reason for disturbing the verdict which was for the plaintiff. 

Judgment affirmed ; all the judges coneur. 





F. J. Correnny, Respondent, vs. Crry or Separra, Appellant. 


J)\. Practice, civil—Insufficient pleading—Motion in@arrest, ete —Where enough 
ean be gleaned from a petition to show that plaintiff has a cause of action, a 


motion in arrest, on the score of insufficient statement, will be overruled. 
, 


Venue, change of -—Notice, what necessary.—The “reasonable notice” of appli- 
eation for change of venue, required by the statute, (Wagn, Stat., 1556, 3 4) 
is not necessarily the five days’ notice preseribed by the General Statute touch- 
ing service of notices, (Wagn. Stat., 1010, 3 25.) The latter section was in- 
tended to furnish nothing more than a general rule for the guidance of the 
trial courts, and was never intended to be of universal application, or absolute 
and inflexivle in its character. 

Thus, where pending the impaneling of a jury, the court adjourned over Sunday, 

an application for change of venue, filed on the opening of the court Monday 

morning, was held in that case neither deficient in point of time, nor by reason 
of failure of written notice. 

Venue, change of —A ffidavit sworn to by city attorney, when proper.—The af- 

fidavit attached to the petition of a municipality for change of veuue, is prop- 
erly sworn to by the city attorney rather than by the mayor. 
4. Venue, change of—Application for—Proof not necessary, when.—Whiere an 
application for change of venne is made after answer filed, on the ground that 
the cause for such eliange arose or became known to deponent after the filing, 
if the application complies with the statute, (Wagn. Stat,, 1555-6, 3 2) as to 
its recitals and verifications, it is sufficient to establish a prima facie right to 
the order. The applicant is not compelled to follow the statute literally, and 
establish by evidence aliunde, the frets sworn to, 


Appeal from Pettis Circuit Court. 
Draffin & Williams, for Appellant. 


Snoddy & Bridges and Phillips & Vest, for Respondent. 
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Surrwoop, Judge, delivered the opinion of the court. 


The plaintiff alleged in his petition, that he was the owner 
of a certain lot in the eity of Sedalia, and had built on said 
lot a large two-story brick business house, with a large cellar 
thereunder, in accordance with the established grade, but that 
the city had so negligently constructed a drain or sewer, as to 
flood the premises of plaintiff, and fill his cellar with the wa- 
ters collected from all portions of the city, greatly injuring 
his building, and reducing the rents below the sum for which 
it had formerly rented, &e., &e. This petition is very inarti- 
ficially drawn, but enough, I think, can be gleaned from its 
allegations to show that plaintiff has a cause of action. The 
motion in arrest, based on the alleged insufficiency of the pe- 
tition, was, therefore properly overruled. 

But the question to which the counsel have chiefly directed 
their attention in argument, is whether there was error in the 
refusal to grant the defendant a change of venue. It appears 
from the record, that the parties had announced themselves 
ready for trial on Saturday, and a portion of the jurors were 
sworn and examined, but owing to a lack of time to complete 
the panel on that day, the cause was continued for further pro- 
ceedings until the following Monday, at which time, and as 
soon as the court opened, and while the jury was being called, 
the defendant made application for the change above referred 
to, based on the alleged prejudice of the judge, and the alleged 
undue influence which the plaintiff had over his mind. The 
application also set forth that the knowledge of these matters 
first came to the defendant since the adjournment of the court 
on the preceding Saturday, and was verified by the affidavit of 
the city attorney to the effect that the petition was true, and 
that he had good cause to believe that the defendant could not 
have a fair trial, on account of the causes therein alleged. The 
bill of exceptions does not recite the reasons which moved the 
court to overrule the application, but it is not unworthy of 
remark that the record entry, which sets forth that the ap- 
plication was overruled, is not confined to that statement, as 
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is usual in entries of that character, but proceeds to set 
forth the grounds upon which such action was based, which 
were: want of notice to the plaintiff; that the application 
was irregular, and that the same was not made in good faith, 
but for delay. And yet it does not appear, either from the 
record entry referred to, nor from the bill of exceptions, that 
plaintiff offered any resistance to the granting of the applica- 
tion on account of the lack of notice of its intended presenta- 
tion or because of its defects in any other particular. 

The defendant, npon the refusal of the application, aban- 
doned the cause at that point, and tendered its exceptions. The 
panel of jurors was then completed in the absence of the de- 
fendant, and atrial had, resulting in a verdict for the plaintiff. 
Our statute respecting notices, provides that (“unless otherwise 
provided by law”) they shall be served at least five days prior 
to the time “appointed for the hearing of the motion, pleading 
or other proceeding.” (Wagn. Stat., §$ 22, 25, p. 1010.) 

As no different manner is prescribed in the act concerning 
venue, it is presumed that when it refers to “reasonable no- 
tice,” as a pre-requisite in granting the change, that reference 
is thereby intended to the general Jaw on the subject of no- 
tices and their proper methods of service. But I am very un- 
willing to believe that that provision of the statute was ever 
designed to furnish anything more than a general rule for the 
guidance of the trial courts, or was ever intended to be of 
universal application, or absolute and inflexible in its charac- 
ter. Our statute also contains a provision, that “motions ina 
cause filed in term, shall be filed at least one day before they 
may be argued or determined.” And yet, in Curtis vs. Cur- 
tis, (54 Mo., 351) where a motion was filed, heard and deter- 
mined on the last day of the term, it was held no error, this 
eourt remarking that, “it is not thought that the statute de- 
signs to furnish, in this regard, anything more than a general 
rule, which must yield when the necessity of the case is so 


great as to demand it.” 
In Reed vs. The State, (11 Mo., 380) the sole gronnd upon 
which a reversal of the judgment of the court below was had- 
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was the refusal to grant the defendant a change of venue. His 
first application therefor, was filed on the 23rd of Septem- 
ber, and the prejudice of the judge was alleged as the cause. 
This application being overruled five weeks thereafter, and 
ou the day of the trial, he gave the prosecuting attorney writ- 
ten notice, and immediately renewed his former application, 
based 6n the same ground as before, amplified by the allega- 
tion that since his first application he had become more con- 
vineed of the judge’s prejudice, and further alleging that the 
knowledge of such prejudice first came to him on the day 
of his former application. And this court in that case held 
that the filing of the first application, although overruled, 
was of itself notice. 

Inder the cireumstanees of the case at bar, inasmuch as 
Sunday intervened, and as the application was made and filed 
as soon as the court opened on Monday morning, I do not re- 
gard the application as deficient in point of time, or because of 
lack of a written notice. To hold that a party should in every 
ease notify his adversary beforehand, of his intended applica- 
tion, would be equivalent to saying that when the information 
which would authorize a change of venue, came too late to 
give such notice, the party who received it, would, without 
any fault on his part, be debarred from having his cause tried 
in a court where no pre-conceived bias would operate against 
him, and tend to his defeat. 

It would seem that a court against whom so grave a charge 
as that of partiality is made, (however frivolous or false the 
charge might be deemed) would gladly avail itself of an op- 
portunity to be freed from trying a cause, the trial of which 
might be connected with such a serious imputation. 

There is no force in the objection that the affidavit was 
sworn to by the city attorney, and not by the mayor or other 
chief officers. Althongh it is trne that the service of a writ of 
summons must be had on the chief officer of the corporation, 
vet this results from the express statutary provision, and it by 
no means follows, that he is the proper person to make an affi- 
davit of the character now being considered. But on the con- 
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trary, the city attorney, who may well be supposed to be 
conversant with all the litigated cases to which the city is a 
party, would most naturally be regarded as the fittest person 
to make the requisite affidavit. As a corporation can only act 
through its agents, and as the statute does not otherwise pro- 
vide, no reason is perceived why at least the same validity 
should not attend the act of the city attorney, as that of the 
mayor, in this regard. It will be found, on examination, of the 
eases cited by respondent on this point, that they cither do 
not sustain views contrary to those above expressed, or that 
the reasons therefor are based on some local law. Dut it is 
insisted that “the defendant must allege in his application, 
and show to the satisfaction of the court, that such cause arose, 
or that he came to the knowledge of such cause since, ete. 

If this section is to receive a literal construction, it amounts 
to a total prohibition of the right to have a change of venue 
awarded in any case whatsoever, and leaves the applicant de- 
pendent on the caprice of the judge. For it would be simply 
impossible, in a ease like the present, to prove a negative—to 
establish by witnesses, however numergus or credible, that 
they knew that the applicant did not knowof a given fact at or 
before a certain time. Such a construction would be at vari- 
ance with, and repugnant to, the evident object and intent of 
the statute, and make changes of venue matters of favor, in- 
stead of matters of right. 

The application, when it complies with the provisions of 
the statute, both as to its recitals and verification, must be re- 
garded as sufficient. When this is done, a prima facie basis 
at least, is laid, whereon to ground the order forthe change 
applied for. And it is not thought that the statute under con- 
sideration, intended that the court should be “satisfied” but 
in the manner above indicated. 

For these reasons the judgment is reversed, and the cause 
remanded; all the judges concur. 
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Maaatr M. Harriman, ef al., Respondents, vs. Asa M. Srowr, 
Appellant. 


1. Witnesses—Teslimony of wife when substantially a party — Constr. stat.— 
Section 5 of the Witness Act (Wagn. Stat., 1872-3,) does not preclude the 
wife from testifying where she is a substantial party to the suit, 

Suit for damages—Subsequent declarations, when res geste.--In suit to re- 


t 


cover for injuries, where the casualties and declarations touching the same 
formed connecting circumstances, although some little time may have inter. 
vened between them, the declarations are admissible as part of the res geste. 

. Agent—Princtpal responsible for negligence of, when.—The principle is well 
settled that where an agent isemployed to perform or superintend work, the 


principal is responsible to third persons for injuries caused by the neglect or 
nonfeasance of the agent in doing his work. And this principle obtains, 
though the agent exceeds his powers or disobeys his instructions, provided he 
does the act in the course of his employment, 

. Agent, liability of, to third party for misfeasance.—In a case of positive mis- 
feasance, and not mere omission of duty, on the part of an agent or employee, 
he will be directly liable to a third party for injuries resulting therefrom. 
Thus where an agent undertook to build a trap-door, but did the work so negli- 


— 


gently as to cause the injury complained of, action would lie by the injured 
party not only against the principal but the agent also. 


“Appeal from Jackson Circuit Court. 
Kurnes & Ess, for Appellant. 


[. In the case of Brownell vs.The Pacifie R.R.Co.,(47 Mo.239) 
the declaration was made “immediately after the accident.” In 
this case the declarations were nut made for several hours 
after, and there are “no connecting circumstances” of any 
kind whatever. We understand the law to be, that the res 
geslx are first, the statement of the cause of the injury, made 
hv the party almost contemporaneously with its occurrence. 
Second, those relating to the consequences or results of the 
injury, and which may be made at any time while such con- 
sequences exist. (Ins. Co. vs. Mosely, 8 Wall. [U. 8.], 397; 
King vs. Foster, 6 Car. & P., 525; Thompson vs. Trevanion 
Skin., 402; Hanover R. R. Co. vs. Coyle, 55 Penn. St. 402.) 

IT. An action for negligence cannot be maintained against 
an agent, when the negligence consists in the omission of a \ 
duty imposed. (Henshaw vs. Noble, 7 Ohio St., 226 ; Colvin vs. 
Holbrook, 2 Comst., 126; Comeron vs. Reynolds, 1 Cowp., 
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406; Denny vs. Manhattan Co., 2 Denio, 115; Montgomery 
Co. Bank vs. Albany City Bank, 3 Selden, 464.) There was 
no privity between appellant and respondents,and for a negdect 
of duty he was only answerable to his employer. The maxim 
in such cases is respondeat superior. (Black Stock vs. 


New York & Erie R. R. Co., 20 N. ¥.,51; Sto. Ag., § 309.) 
Johnson § Botsford, tor Respondents. 


I. The testimony of Mrs. Harriman was _ erroneously 
excluded, (Tingley vs. Cowgill, 48 Mo., 291; Fugate vs. 
Pierce, 49 Mo., 441,) but this was done at the instance of 
defendant. 

IL. It could not have been more than three hours, and may 
have been but a few minutes, from the time she was in- 
jured,to the time when she made the statement complained of, 
to her physician. The statements thus made as to the cause 
of her injuries, were clearly a part of the res geste. (Brow- 
nell vs. Pacific R. R., 47 Mo., 239; State vs. Sloan, 46 Mo.,, 
604; Ins. Co. vs. Mosely, 8 Wall., 397; Comm. vs. McPike, 
3 Cush., 181; Comfort vs. The People, 54 Ill., 404.) 

III. For an act of negligence producing an injury to a 
third party, both the principal and agent are liable, and may 
be sued either jointly or severally. (Wright vs. Wilcox, 19 
Wend., 343; Montfort vs. Hughes, 3 D. Smith, 591; Snyder 
vs. Moore, 8 Barb., 358; Hewitt vs. Swift, 10 Am. Law Reg. 
505; Phelps vs. Wait, 30 N. Y., 78; Witte vs. Hague, 2 
Dowl. & Ryl., 33; Shearm. & Redf., Neg., § 112.) 


, brought this action for damages against the defend- 
ant for injuries sustained by her in falling through a hateh- 
way which, it was alleged, was constructed by defendant, and 
by him negligently, carelessly and wrongfully left insecure 
aud unprotected. 
The answer denied the allegation of negligence, and as a 
further defense, set up that the house where the hatchway 


iid 
o 


Waaener, Judge, delivered the opinion of the court. . 
































The plaintiff, a married woman, in conjunction with her ’ 
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was built was the property of defendant’s wife, and_ that de- 
fendant in doing the work was acting as her agent,) There 
wis 2 replication as to negligence and carelessness, but it was 
admitted that the property belonged to defendant’s wife. 

The verdict and judgment were for plaintiff, and defend- 
ant appealed. Upon the trial, the plaintiff, Mrs. Harriman, 
was offered as a witness and excluded by the court. As she 
was tlie substantial party in the case under the statute, she 
was 4 competent witness, and the ruling of the court was er- 
roneous. (Tingley vs. Cowgill, 48 Mo., 291; Fugate vs. 
Pierce, 49 Mo., 441.) But the plaintiff is not here as a com- 
plainant, and if the judgment is affirmed the error does not 
injure her. On the trial, E. W. Shauffler was sworn as a 
witness for the plaintiff, and stated that he was a practicing 
physician, and as such attended on the plaintiff. The defend- 
ant objected to his giving any testimony because under the 
statute he wasincompetent. This objection was overruled. 

The witness was then asked to state in what condition he 
found the plaintiff when he was called in. This question was 
objected to by the defendant for the same reason as above 
given. The court sustained the objection, but permitted the 
witness to answer under the following restriction: “In an- 
swering the question you will not reveal any information you 
may have received from the plaintiff while attending her in 
your professional character, which information was necessary 
to enable you to prescribe for her as a patient in your capaci- 
ty as physician or surgeon.” The witness then gave testi- 
mony tending to show that plaintiff was injured about noon, 
what her injuries were, that he was her physician before that 
time and that he was called to see her between one and four 
o’clock of that day. At the same time she stated to him that 
the trap-door in the kitchen had been left in an insecure con- 
dition, and that she stepped on it and fell throngh. 

The statute says that a “ physician or surgeon ” shall be in- 
competent to testify, “ concerning any information which he 
may have acquired from any patient while attending him in 
& professional character, and which information was necessary 





t-4 




















JEFFERSON CITY. 





Harriman, et al. v. Stowe, 





to enable him to prescribe for such patient as a physician or 
do any act for him as 2 surgeon.” (2 Wagn. Stat., p. 1374, 
$8.) As the court restricted the witness from giving any 
information forbidden by the statute, the only inquiry is, 
whether the evidence was admissible on any other principle. 
The general rule is, that evidence in order to become a part 
of the ves geste should consist of declarations made contem- 
poraneously, or nearly so, with the main event by which it is al- 
leged that the principle transaction occurred. (Brownell vs. 
Pacific R. R. Co., 47 Mo., 259.) 

But in the Insurance Co. vs. Mosely (8 Wall., 397) where 
the question was carefully and ably considered, it was declared 
that though generally the declarations must be contempora- 
neous with the event, yet where there are any connecting 
circumstances they may,even when made some time afterward, 
form a part of the whole res gesta. 

So in the Commonwealth vs. McPike, (3 Cush., 181) the 
indictment was for manslaughter, the defendant being charged 
with killing his wife. 

It appeared that the deceased ran up stairs from her own 
room in the night, bleeding and crying “murder! Another 
woman, into whose room she was admitted, went at her re- 
quest for a physician. A third person, who heard her cries, 
went for a watchman, and on his return proceeded to the 
room where she was. He found her on the floor bleeding. 
She said the deferdant had stabbed her. The defendant's 
counsel objected to the admission of this declaration in evi- 
dence. The objection was overruled. The court decided 
that the evidence was properly admitted. It was said that it 
was of the nature of res gest@. It will be observed that the 
declarations were not contemporaneous, but that considerable 
time must have elapsed between the time when the act was 
committed and that when the declarations were made; but 
the screams of the injured woman, her running into another 
room, her being found bleeding upon the return of the per- 
son who went for the watchman, all formed connecting links 
aud rendered the declarations equally as satisfactory as if they 
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had been made at the time the wounds were given. In the 
present case the witness came within a short time after the 
plaintiff received the injuries. He found her suffering, and 
she told him how she was hurt, namely, by falling through 
the trap door. 

The accident and the declarations formed connecting cir- 
cumstances, and in the ordinary affairs of life no one would 
doubt the truth of these declarations or hesitate to credit 
them as evidence. I can perceive no valid objection to their 
admissibility. 

The instructions given by the court submitted the case 
with unquestionable fairness. For the defendant the court 
declared the law as follows: 

First. Before the jury can find for the plaintiffs it devolves 
onthe plaintiffs to prove that the defendant constructed the 
trap-door and hatchway mentioned in plaintiffs’ petition, 
carelessly, negligently and unskillfully, or so left it; and that 
Maggie M. Harriman, the plaintiff, fel] through the trap-door 
and hatchway, and that such falling was occasioned by the care- 
less, negligent and unskillful construction of said trap-door and 
hatchway by the defendant, or by so leaving it. 

Second. If the jury believe from the evidence that the de- 
fendant, in the construction of said hatchway and trap-door 
and in leaving it, exercised such care as an ordinarily prudent 
man would exercise, in doing similar work, to prevent injuries 
to persons passing over the same, then they will find for the 
defendant ; and it devolves on the plaintiffs to prove that de- 
fendant failed to exercise such care. 

These instructions were sufficiently favorable to the defend- 
ant, and there is nothing in those given by the court on the 
part of the plaintiff which in anywise conflicts with or mili- 
tates against them. 

But it is urged with great pertinacity here that the defend- 
ant, in doing the work, was acting as the agent of another, 
and that, therefore, he is responsible to his principal only and 
not to the plaintiff. 
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The well settled principle of Jaw is, that where an agent is 
employed to perform or superintend work, the principal is, 
responsible to third persons for injuries caused by the neglect 
or non-feasance of the agent in doing the work. (Morgan vs.’ 
Bowman, 22 Mo., 538.) And this principle obtains, thongh 
the agent exceeds his powers or disobeys his instructions, pro- 
vided he does the act in the course of his employment. (Doug- 
las vs. Stephens, 18 Mo., 362 ; Minter vs. Pacific Railroad, 41 
Mo., 503; Garretzen vs. Duenckle, 50 Mo., 104.) 

In such cases the doctrine of respondeat superior applies, 
and the liability is cast upon the master who employed the 
agent and caused the work to be done. (Barry vs. St. Louis, 
17 Mo., 121; Clark vs. H. & St. Jo R. R., 36 Mo., 202.) 

Judge Story says the distinction ordinarily taken, is between 
icts of mis-feasance, or positive wrongs, and non-feasance, or 
mere omissions of duty by private agents. The law on this 
subject as to principals and agents, is founded upon the same 
analogies as exist in the case of masters and servants. The 
master is always liable to third persons for the mis-feasances 
and negligences and omissions of duty of his servant, in all | 
cases within the scope of his employment. So the principal 
in like manner, is liable to third persons for the like mis- 
feasances, negligences and omissions of duty of his agent, leav- 
ing him to his remedy over against the agent in all cases 
where the tort is of such a nature that he is entitled to com- 
pensation. The agent is personally liable to third persons, 
tour his own mis-feasances and positive wrongs, but he is not 
in general liable to third persons for his own non-feasances or 
omissions of duty, in the course of his employment. His lia- 
bility in these latter cases, is solely to his principal, there be- 
ing no privity between him and such third persons; and the 
privity exists only between him and his principal. There- 
fore, the general maxim as to all such negligences and omis- 
sions of duty is, in cases of private agency, respondeat superior, 
(Story on Agency, § 308) and such is the general doctrine. 
(2 Kent Com., 10 Ed., 878, note; Pars. Cont., 5 Ed., 66; Cal- 
vin vs. Holbrook, 2 Comst., 126; Denny vs. Manhattan Co., 
2 Denio, 118; 1 Bl. Com., 413.) 
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The true distinction, as stated by Story, is between acts of 
mis-feasance, or positive wrongs, and non-feasance, or mere 
omissions of duty. In the latter case, the master or principal 
is alone liable to third persons; whilst in the former, the re- 
sponsibility rests upon both the PS, and agent. Thus, 
in Wright vs. Wilcox, (19 Wend., 343) Cowen, J., speaking 
for the court, says: “In a case of strict negligence by a ser- 
vant, while employed in the service of his master, I see no 
reason whiy an action will not lie against both jointly. They 
are both guilty of the same negligence, at the same time and 
under the same circumstances; the servant in fact, and the 
master constructively, by the servant, his agent.” Lord Holt, 
in his celebrated judgment in Lane vs, Colton, (12 Mod. 488 ; 
S. C., Ld. Raymond, 646, 655,) says that for the neglect of 
the servant, third persons can have no remedy against him, 
but that the master tis alone chargeable; but for a mis-fea- 
since, or actual tort, an action will lie against the servant, be- 
cause he is a wreng-doer. The same views are confirmed in 
numerous adjudged cases. (Cary vs. Webster, 1 Strange, 480 ; 
Montfort vs. Hughes, 3 E. D. Smith,591 ; Suydam vs. sa 8 
Barb., 358; Phelps vs. Wait, 30 N, Y,, 7 8.) 

The present case seems to be one, not of mere non-feasance 
‘or omission, but of strict negligence or wrong. The agent 
undertook and proceeded to build the trap-door, but did it 60 
negligently as to cause the injury; under such circumstances 
the action would be maintainable against the agent and the 
principal also. } The answer states, and the pleadings admit,’ 
that the house, upon which the work was dune, was the prop- 
erty of defendant’s wife, and that he was acting as her agent. 
But it is not averred, nor does the case anywhere show, that it 
was her separate estate. If she simply owned the fee simple, 
as is inferable from the pleading, then the defendant, in con- 
structing the trap-door, was acting for himself as well as for 


f 


his wife, for the uses, rents and profits of the wife’s realty be- 
long to the husband during coverture. 

Under any view that we can take of the case, we think that 
the action was properly brought, that the judgment was right 
and should be affirmed ; the other judges concur. 
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German Savines Association, Plaintiff in Error, vs. H. 
Hetmnick, ef a/., Defendants in Error. 

1. Prom. notes—Exrlension—Surety, when held.—An extension of time fora defi- 

nite period was granted tothe principal maker of a note without the consent of 

the surety, and the contract for extension was indorsed on the back of the note, 


Surety held released. 
Lay & Belshand Brown & Case, for Plaintiff in Error. 


I. The name of Ward appears on the face of the note asa 
joint maker, and it was not competent for him to show that 
he signed it ina different capacity, or that he assumed a differ- 
ent liability. (Sto. Prom. notes, § 421, p. 564; Schriver vs. 
Lovejoy, 32 Cal., 574; Hull vs. Porter, 27 Ills., 312; Derry 
Bank vs. Baldwin, 41 N. H., 484; Sweet vs. McAllister, 4 
Allen, [Mass.] 353; Wright vs. Morse, 9 Gray, 8387; Exeter 
Dank vs. Stowell, 16 N. H., 61; Heath vs. Derry Bank, 44 
N. H., 174; Drake vs. Markle, 21 Ind., 433; Draper vs. 
Weld. 13 Gray, 580; 20 N. Y., [Ct. of App.], 240.) 

Il. The original notes being past due, and defendant. 
Ward, liable thereon by protest and notice,when the new notes 
were executed by all parties as makers, and the old ones sur- 
rendered, this was a payment and not a renewal of the ola 
notes, and defendants were all principal debtors on the notes 
sued on. (White vs. Van Horn, 19 Iowa, 189.) And Ward 
could have at once sued Helmrick & Co., for indemnity. 
(Wilkinson vs. Stewart, 30 Ill, 48.) 

III. A surety is not released by an extersion of time to 
the principal debtor, unless his hands are thereby tied so that 
he cannot sue. An agreement not to sue on a claim presents 
no bar to an action on it. (Atwood vs. Lewis, 6 Mo., 392 ; 
Bond vs. Worley, 26 Mo., 253; Bridge vs. Tierman, 36 Mo., 
459; Rucker vs. Robinson, 38 Mo., 154.) 


F. M. Black and W. P. Wade, for Defendants in Error. 


I. An agreement between the creditor and principal debtor 
to extend the time of payment, without the assent of the 
surety, will discharge the surety. (Dodd vs. Winn, 27 Mo., 
Mo. 501; Smith vs. Rice, 27 Mo., 505; Smarr vs. Schnitter, 
88 Mo., 478; Rucker vs. Robinson, 38 Mo., 154.) 
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Napron, Judge, delivered the opinion of the court. 


This suit is upon three notes, one of which is as follows: 
Kansas City, Mo., Feb. 28th, 1870. 

“ Sixty days after date we promise to pay to the order of 
H. Helmrick,& Co.,four hundred and fifty dollars at the bank- 
ing office of the German Savings Association, with ten per 
eent. interest per annum from maturity, until paid; value re- 
ceived, Signed 

H. Helmrick & Co. 
James M. Ward. 

Marked: Extended July Ist, due Ap’l 29th,and May 2nd. 

The defendant, Ward, sets up as a defense that he was 
surety, and that plaintiff gave time to the principal—by 
which the surety was released. 

The three notes sued on were, it appears, given in lieu of 
other notes made by Helmrick & Co., on which Ward was 
indorser, and after the notes had fallen due and been pro- 
tested and due notice had been given to Ward. 

The new notes were drawn up by the cashier in a shape 
which he supposed would make Ward principal, and preclude 
him from setting up his suretyship. And when these notes 
fell due, an extension of time of sixty days was given to 
Helmrick without consultation with Ward, and this exten- 
sion was made on payment by Helmrick of part of the prin- 
cipal and all the interest, and was fora definite period. Asthe 
law now stands, the plea was a good one, as the extension was 
for a definite period and made without the consent of the 
surety, and being reduced to writing on the back of the notes 
precluded the plaintiff from suing, until the expiration of the 
sixty days. It is useless to recite the instructions. 

The judgment must be affirmed ; the other judges concur. 
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Srare or Missourt, Defendant in Error, vs. Joun T. Carnistex. 
Plaintiff in Error. 


1. Practice, criminal—Separation of jury—Effect of.—The separation of a jury 
in a criminal cause, willnot vitiate the verdict,unless it further appear that they 
have been tampered with, or have been guilty of some improper conduct. 

2. Evidence—Confession made whiie in charge of an officer— When admissible.-— 
The mere fact that a prisoner is in charge of an officer at the time a statement 
or confession is made, is not sufficient to render the same inadmissible in evi- 
dence, It must further appear that it was induced by hope, on the one hand, 
or by fear or intimidation on the other, 

8. Evidence—Deposition—Signature of witness— What sufficient. —Where, from 
any cause, a deponent is unable to sign his own name, his signature written by 
another, at his request, is, in effect,a signing by himself, and is a sufficient 
compliance with the statute. (Wagn. Stat., 1078, 3 25.) 

4. Evidence—Admissions—Other statements must be taken in connection with.—To 
entitle admissions to be received in evidence, they must be taken together with 
all that was said at the same time and place, whether the remainder be against 
or for the person making them, Butit is forthe jury to attach what credit 
they see proper to the different statements, or parts of statements, both pro 
and con. 


Error to Saline Circuit Court. 
Jno. P. Strother, for Plaintiff in Error. 


[. The court erred in admitting the statement of Wecker, 
taken in the preliminary examination, for it was not signed 
by him, and we have only the statement. The court erred in 
allowing the jury to separate. Whitney vs. State, (8 Mo., 
165)was a larceny, not a murder case. In State vs. Burns, (83 
Mo., 483) the jury had already found a verdict before they 
separated, and then only one left. This case was also larceny, 
and the court blindly followed Whitney vs. State, without ar- 
gument. But in neither of those cases, was there any such 
separation as in this. Here the jury are allowed for two days 
und nights to roam about town, when the very air was pesti- 
lential with prejudice and invective against a man on trial 
for his life. It is time the Cirenit Court were tanght that 
this cannot be tolerated. The prisoner is afraid to object to 
a separation, because that would at once prejudice the mind 
of the jury against him. 
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H. Clay Ewing and S.J. Davis, for Defendant in Error, 


I. It is the settled-law of this State, that the mere separa- 
tion of the jury in a criminal case—without proof of miscon- 
duct or of the fact that they have been tampered with—is no 
ground for new trial in the Circuit Court, or for reversal in the 
Supreme Court. (See State vs. Harlow, 21 Mo., 446; State 
vs. Igo, 21 Mo., 459; State vs. Brannon, 45 Mo. 829; State 
vs. Matrassey, 47 Mo., 295; Compton vs. Arnold, 54 Mo.,149 ; 
State vs. Burton, 19 Mo. 227; Whitney vs. State, 8 Mo., 165 ; 
State vs. Mix, 15 Mo., 153. 

II. The mere fact that the prisoner was in the custody of 
an oflicer, makes no difference, when no undue influence is 
used. (State vs. Simon, 50 Mo., 370; Green vs. State, 13 Mo., 
382; State vs. Martin, 25 Mo., 530.) 

III. ‘The statements made by the prisoner in this case are 
not confessions of guilt, but statements made in denial of 
guilt, and the only rule in such cases is, that the whole state- 
ment should go to the jury. (See instructions in Green vs. 
State, 13 Mo., 382.) 

IV. The statement made by the deceased, before the com- 
mitting magistrate, in the presence of the prisoner, was ad- 
missible as evidence on the trial. (See State vs. McO’Blennis, 
24 Mo., 402; State vs. Baker, 24 Mo., 437; State vs. Houser, 
26 Mo., 431; State vs. Harman, 27 Mo., 120.) 

The law does not require such statements to be signed by 
the witness. (Wagn. Stat., 1077, § 18; Rex vs. Flemming, 
2 Leach’s Cr. Cas., 3 Ed., p. 996; Rex vs. Osborn, 8 Car. & 
P., 113; Comm. vs. Richards, 18 Pick., 434) 


Waaner, Judge, delivered the opinion of the court. 


The defendant was indicted for killing Geo. Wecker, and 
was convicted of murder in the first degree. The evidence 
against him was mainly cireumstantial, but it formed a chain 
which unquestionably supports the verdict, and as the facts 
were for the jury, we have only to see whether the court ruled 
correctly on points of law. 
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One of the principal objections raised is; that the court 
permitted the jury to separate after they were impaneled, 
and whilst the evidence was being introduced. The evidence 
shows that this separation was consented to by both parties, 
and it is not in anywise shown that the jury were guilty of 
any misconduet, or that they were in the slightest degree tam- 
pered with. , The rule has been consistently acted upon in 
this State tliat a mere separation of the jury will not vitiate 
a verdict, unless it is made to appear that the jury has been 
tampered with; or that they have been guilty of some im- 
proper conduct. (Whitney vs. State, 8 Mo., 165; State vs. 
Mix, 15 Mo.. 153; State vs. Barton, 19 Mo., 227; State vs. 
Harlow, 21 Mo., 446; State vs. Igo, J7., 459; State vs. Bran- 
non, 45 Mo., 329; State vs. Matrassey, 47 Mo., 295.) 

In the case of the State vs. Igo, supra, Leonard, J., in de- 
livering the opinion of the court, after referring to various 
eases holding that a separation of the jury will not render a 
verdict bad in the absence of misconduct, remarks: ® This 
court has heretofore acted on the principle, and we are not 
disposed to depart from it. * * * Indeed, we think, no 
other rule could be adopted upon the subject consistent with 
a proper and efficient administration of the law. When the 
verdict is such as the court thinks onght to have been ren- 
dered upon the law and evidence, and no improper influence 
has been exerted in any manner over the jury, nor any just 
grounds for suspecting any such influence, it would seem to 
be but trifling with the administration of the criminal law 
of the land, to set aside a verdict upon the mere possibility 
that the jury may have been improperly influenced.” 

As the court can set aside a verdict when it is contrary to 
either the law or the evidence, the rule established is certainly 
the best for the administration of criminal justice. 

It is insisted that the court committed error in permitting 
one Phillips, who was deputy constable, and who had the 
prisoner in custody, to give evidence of certain statements 
made by the prisoner. But the evidence is positive and 
puinted that no threats or inducements whatever were made 
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by the officer or held ont to the prisoner, and whatever state- 
ments were made were merely voluntary. The mere fact 
that a prisoner was in charge of an officer at the time a state- 
ment or confession was made, is not sufficient to render the 
same inadmissible in evidence; but it must further appear 
that it was made or induced by the flattery of hope, or extorted 
by fear or intimidation. (State vs. Simon, 50 Mo., 370.) As 
there was an utter absence of any influence whatever, calling 
forth or inducing the statement, the evidence was clearly ad- 
missible. 

On the trial the State offered in evidence the testimony of 
Wecker, the deceased, taken upon the preliminary examina- 
tion before a magistrate. This was objected to because it 
was not signed by the witness. 

The objection was overruled and the testimony was ad- 
mitted. The record shows that the witness’ name was 
signed to the evidence by another person, at witness’ request, 
he being too weak to sign the same. Iam inclined to the 
opinion that this would be a sufficient signing. When a per- 
son is unable from any cause to write his own name, and re- 
quests another to do it for him, and in his stead, this is a 
signing by himself. The statute (2 Wagn. Stat., p. 1078, 
§ 25) declares, that the evidence given by the several witnesses 
examined shall be reduced to writing by the magistrate, or 
under his direction, and be signed by the witnesses respective- 
ly. But this signing is to be done in the usual way. A 
manual signing by the witness himself is not an absolute 
requisite, when it is shown to be a physical impossibility. In 
case the witness does not know how to write, or hisarm 
is disabled, or from any cause he does not possess the abili- 
ty 1o perform the act, he may request another to do it for him, 
and that will be sufficient. That the evidence was admissible 
is conclusively established by the former decisions of this 
court. (State vs. McO’Blennis, 24 Mo., 402; State vs. Baker, 
Id., 437.) 

The certificate of the committing magistrate clearly shows 
that defendant was present when the examination was had 
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and the testimony taken, and the court therefore ruled cor- 
rectly when it refused to exclude it. 

The counsel for the defendant objects to the action of the 
court, in giving the second instruction asked for by the State, 
and in refusing to give the third instruction presented by the 
defendant. 

The second instruction given for the State, was as follows: 
“In considering what the defendant said after the fatal act, 
the jury must consider it all together. He is entitled to the 
benefit of what he said for himself, if true, as is the State to 
the benefit of anything he said against himself, inany conver- 
sation proved by the State. What he said against himself, 
the law presumes to be true, because against himself. But 
what he said for himself, the jury are not bound to believe 
because said in a conversation proved by the State. They 
may believe it or disbelieve it, as it may be shown to be true 
or false, by the evidence in the case.” This instruction, thongh 
somewhat amplified, is the same, in substance, as the one given 
in the case of Green vs. The State, (13 Mo., 381.) and ap- 
proved by this court. Though it is generally true that a 
party’s admissions against himself are true, else he would not 
make them ;. yet to entitle them to be received in evidence, 
they must all be taken together, as well the part that is for 
him, as that which isagainst him. For though some part may 
contain matter favorable to the party, and the object is only 
to ascertain that which he has conceded against himself—for it 
is to this only that the reason for admitting his own declara- 
tion applies, namely, the great probability that they are true— 
yet, unless the whole is received and considered, the true 
meaning and import of the part which is good evidence 
against him, cannot be ascertained. But though the whole of 
what he said at the same time, and relating to the same sub- 
ject, must be given in evidence, vet it does not follow that all 
the parts of the statement are to be regarded as equally worthy 
of credit; but it is for the jury to consider, under all the cireum- 
stances, how much of the whole statement they deem worthy 
of belief, including as well the facts asserted by the party in 
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his own favor, as those made against him. (1 Greenl., § 201.) 
The instruction, though liable to some verbal criticism, was 
in substance correct. 

The third instruction which, it is contended, the court erred 
in not giving for the defendant, told the jury that, “all the 
facts established in evidence, must be consistent with the 
theory of defendant’s guilt, in order to conviction, and if they 
are not so, the jury must acquit.” The court had already in- 
structed the jury, at defendant’s request, “that, in order to 
convict the defendant upon circumstantial evidence alone, the 
circumstances tending to show his guilt, should be established 
beyond arational doubt,by the evidence in the cause,and when 
established, should point so strongly to the guilt of the de- 
fendant as to exclude any other reasonable hypothesis.” Af- 
ter the giving of this instruction, we are unable to perceive 
any necessity, or even propriety, in giving the one refused. 
The one given was clear and explicit, and covered the whole 
law, and the one refused was entirely unnecessary. 

A careful examination of the whole record, and of all the 
points raised, has fully convinced us that there is no error 
justifying an interference, on our part, with the judgment, 
and it must therefore, be affirmed. All the judges concur, 
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Evcene Lunasrrass Respondent, vs. German Insurance Co. 
Appellant. 


1. Corporation—Officer of, exceeding his powers, company bound, when.—It is 
well settled that where a person deals with an officer of a corporation who as- 
sumes authority to act in the premises, and no irregularity or want of authori- 
ty is brought to the knowledge of the party so dealing, and nothing oceurs to 
excite suspicion of such defect, the corporation is bound, although the agent 
exceeded his powers. 

. Fire Insurance Companies—Premium—Receipt of by agent—Fniry on 
books—Contract, what acts close—Whiere the agent of a fire insurance 
company accepts a policy sent him by it and charges himself on his agency 
books with the premium, the contract between him and the company is consumes 
mated although neither the premium nor a letter of acceptance is forwarded 

by him to his principal. 


to 
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Appeal from Lafayette Circuit Court. 
Crandell & Sinnett, tor Appellant. 


[. The acts and declarations of the agent when not expressly 
authorized by the principal, must, in order to bind him, be 
within the scope of the authority conferred on him. (Sto. 
Ag., §§ 115, 126 to 134; N. Y. Life Ins. & Trust Co. vs. 
Beebe, 3 Seld. [N. Y.] 364.) 


Hicks, Philips §& Vest, tor Respondent. 


In this case the question is not what were the powers con- 
ferred upon the secretary by the company, but what authority 
Lungstrass, who dealt and corresponded with him and him 
only, had a rightto infer the Secretary had from the Com- 
pany. (Perkins vs. Washington Ins. Co., 4 Cowp., 660, 661, 
663 ; New Eng. Ins. Co. vs. DeWolf, 8 Pick., 59, 62, 63 ; Good- 
win vs. Union Screw Co., 34 N H., 878; Northrup vs. Miss. 
Valley Ins.. Co., 47 Mo., 440; Merchants Bank vs. State 
Bank, 10 Wall., 644; See 15 Md., 494, 501; Nicoll vs. Am. 
Ins. Co.,8 Woodb. & Min., 529 ; Hough vs. City Fire Ins. Co., 
29Conn., 10; Aitna Ins. Co. vs. Maguire, 51 Ill., 350, 351.) 


Naprton, Judge, delivered the opinion of the court. 


This case was before this court in 1871, and is reported in 
Vol. 48, p. 201, and we refér to the statement therein made as 
sufficient to explain the points arising. 

It is true that on the second trial, had after the decision of 
this court, there was some additional evidence, but the mate- 
rial facts are the sameas before ; and the instructions given on 
the last trial are in conformity with the principles determined 
when the case was herein 1871. 

Great stress is laid, however, in the elaborate argument by 
the counsel for the company, on the instructions given by the 
court in regard to a certain printed book of a Cincinnati In- 
surance Company—which, it seems, was handed to the plain- 
tiff, when he was appointed agent by the secretary of 
defendant, accompanied with the remark, that the defendant 
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had not as yet had any book of that kind printed, but that 
this one would serve to some extent as a guide to him in the 
management of his agency. 

The proof was very distinct on the last trial, that the com- 
pany had never formally adopted the regulations or instruc- 
tions contained in said printed book; and therefore it is in- 
sisted, that no authority existed in the secretary to use such 
book in his instructions to agents. 

But it is well settled that where persons deal with an 
officer of a corporation, who assumes authority to act in the 
premises, and no want of authority or irregularity is brought 
to the knowledge of the party so dealing with the corporation, 
and nothing occurs to excite suspicion of such defect, the cor- 
poration is bound, although the agent exceeded his powers. 
(Merchants Bank vs. The State Bank, 10 Wall., 644.) 

In the present case however, there was no defect of anthori- 
tv on the part of the secretary to appoint agents and give 
them instructions. 

It clearly appeared that he was the officer intrusted with 
this business. It matters not, therefore, whether the board 
of directors had ever adopted the regulations handed by 
the secretary to the plaintiff or not; and the instruction 
given by the court on this point was correct. 

sut we think the point entirely immaterial. The cor- 
respondence between the secretary and the plaintiff un- 
doubtedly authorized him to pursue the course which he 
did, in regard to his own policy. 

When he accepted the policy last sent to him, and 
charged himself on his ageney book with the premium, the 
contract was consummated, and the jury, under instructions 
on this point, have found the facts to be as stated. 

This course of the plaintiff was authorized by the cor- 
respondence between him and the Secretary, without regard 
to the printed book of instructions, so that all questions in 
regard to the effect of that book, and its delivery to the 
plaintiff were unnecessary to a decision of the case. 
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All the points inthis ease were decided when the case was 
here before, and we think decided rightly, and it is unne- 
cessary now to do more than refer to the opinion of Judge 
Bliss on the subject The judgment is affirmed. All the 
judges concur. 
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Joun LB. Dare, et al., Appellants, vs. Souomon Wricut, Re- 

spondent. 

1. Judgment for costs not fina’——A judgment for costs is not a final judgment 
from which an appeal will lie, (Boggess vs. Cox, 48 Mo., 278.) 

2. Notary Public—Certificate—Failure to mention seal—Copy of certificate, ete. 
-—A notary’s certificate is not rendered invalid by reason of the mere fact that 
it purports to be executed under his “hand and official signature,” and that his 
notarial seal is not mentioned therein, where the seal is attached to the cer- 
tifieate. And in such case, a copy taken from the recorder need not have the 
impress of the original seal; that may be indicated by a scraw], 


Appeal from Jasper County Court of Common Pleas. 


W. H. Phelps, for Appellant, cited Clark vs. Rynex, 53 
Mo., 380. 


H. H.lWoodmanser, for Respondent: cited Boggess vs. Cox, 
48 Mo., 278; Young vs. Stonebraker, 33 Mo., 117; 4 Blackf. 
Ind., 158; Cartmill vs. Hopkins, 2 Mo., 220; Boynton vs. 
Reynolds, 3 Mo., 79; Grimsley vs. Riley, 5 Mo., 280; Walker 
vs. Keile, 8 Mo., 301; Glasscock vs. Glasscock; 8 Mo., 577; 
Morean vs. Detchemendy, 41 Mo., 431; 1 Wagn. Stat., 274, 
$9; Jd., 278, § 30; Patterson vs. Fagan, 38 Mo., 70. 


Vortes, Judge, delivered the opinion of the court. 


This action was brought by the plaintiffs, who were husband 
and wife, to recover the possession of forty acres of land de- 
scribed in the petition, and charged to be the lands of the 
wife, which, it was alleged, were wrongfully in the possession 
of the defendants, and withheld from the plaintiffs. 
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Tie petition was in the usual form. The defendant, by 
his answer, denied the allegations of the petition, and also 
set up title to the land in himself by virtue of a conveyance 
from the grantor of the plaintiffs—of which it was charged 
that the plaintiffs had notice at the time of their purchase of 
the land, from the same grantor. 

The replication denied the defendant’s title, and all notice 
of the same. 

The cause was tried before a jury. The plaintiff, amongst 
other deeds offered in evidence, which were necessary to show 
a chain of title from the United States to the plaintiff, Sarah 
T. Dale, after having made the necessary preliminary proof, 
offered in evidence a certified copy of a deed, certified from 
the recorder’s office of Jasper County, and which purported 
to convey the land in controversy, from John B. Dale to John 
Dale. 

This evidence was objected to by the defendant, on the 
ground that the said deed did not appear to have been prop- 
erly acknowledged as the law directs, and that, therefore, a 
certified copy could not be read in evidence; that the ac- 
knowledgment of the deed was defective in this, that the 
officer before whom it was made had not mentioned the seal 
of his office in the body of his certificate, and that no seal of 
the notary public was attached to his certificate. 

The court sustained the objection to the copy of the deed, 
and excluded it from the evidence in the cause. 

To this ruling of the court, the plaintiff excepted. 

After the plaintiffs closed their evidence, it being apparent 
that their title was defective without the help of the excluded 
deed, the court instructed the jury to find a verdict for the 
defendant. 

The plaintiffs then, by leave of the court, took a non-suit 
with leave to move to set it aside. This motion was after- 
wards made and overruled by the court, when the plaintiffs 
again excepted, and have appealed to this court. 

The only question raised or insisted on by the plaintiff in 
this court, is as to the propriety of the action of the court be- 
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low in excluding the certified copy of the deed from John B. 
Dale to John Dale, for the land in controversy, from the evi- 
dence in the cause. The defendant has, however, raised a 
preliminary question,which will be first considered, and which 
will dispose of the case, as it now stands before this court. 

It is insisted by the defendant, that no final judgment has 
ever been rendered in the cause, from which an appeal would 
lie. The only judgment rendered in the cause by the common 
pleas court, is a judgment for costs against the plaintiff. 

When the plaintiff took a non-suit, the following entry ap- 
pears: “It is therefore considered and adjudged by the court, 
that the defendant have and recover of and trom the plaintiff, 
his costs in this behalf laid out and expended.” This is the 
only judgment appearing in the record. 

The exact question involved in this ease was decided by 
this court in the case of Doggess vs. Cox, (48 Mo., 278). It 
was there held, that a judgment, in all of its particulars simi- 
lar to the judgment in this case, was not a final judgment 
from which an appeal could be taken, and although we dis- 
like to dispose of cases in this court on points not going to 
the real merits of the cause, we can see no reason whiy we 
should depart from the decision in that case. The appeal 
must therefore be dismissed. Inasmuch, however, as the 
judgment may be corrected after the appeal is dismissed, and 
the case again brought here to be decided on the question 
presented by the plaintiff, we deem it advisable to express 
the opinion of this court at this time, in reference to the ex- 
clusion of the deed offered in evidence by the plaintiff. 

The certified copy of this deed was objected to—because it 
was defectively acknowledged in this: “That the pretended 
officer had not mentioned the seal of his office, in the body of 
his certificate, and that no seal of said pretended notary pub- 
lie was attached to the certificate of the officer. 

The certificate of acknowledgment was as follows: 

“ Srate or Texas, 
County or Fanny. 

Before me, Robert 8. Cox, a Notary Public, in and for the 

said county of Fannin, personally came John B. Dale, the 
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grantor in the foregoing deed, to me well known, and acknowl- 
edged that he executed the foregoing deed, for the purposes 
and consideration therein contained. 

In testimony whereof, I have hereunto set my hand and 
official signature, this 26th day of March, 1870. 


SEAL. Notary Public. 


—— 

The form of this acknowledgment is in substantial con- 
formity to the statute, and if the notarial seal was attached to 
the certificate, it was not necessary that the certificate should 
purport to be under seal, or that it should be stated in the 
body of the certificate, that it was executed under the seal of 
the notary. Where a deed is executed by a party, and a 
scrawl substituted for a seal, then the statute requires that 
the instrument or deed should purport to be under seal; but 
where a seal at common law is used, the deed need not further 
purport to be under seal, the seal in such case being sufficient. 
(1 Wagn. Stat., 1872, p. 269, § 5; Boynton vs. Reynolds, 3 
Mo., 57.) 

It is insisted by the defendant, that no seal appears to the 
certificate of the notary to the acknowledgment of the deed, 
as the same is set forth in the certified copy offered in evi- 
dence. 

It is true that the real impression made by the notarial 
seal is not made on the certified copy taken from the record 
of the deed, and in such case it is impossible that it could so 
appear either in the copy taken from the record or upon the 
record itself. All that the recorder can do in recording a deed 
having the official seal of a notary impressed thereon, is to 
make some proper entry on the record, indicating the place 
or situation of the notarial seal, as was done in the present 
case, and the mere fact that the notary had said that it was 
executed under his “hand and official signature,” in place of 
his official seal, can make no substantial difference. 


8—voL. LVII. 
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We think that the court improperly excluded the certified 
copy of the deed. But for the reason that no final judgment 
appears in the record, the appeal must be dismissed. The 
other judges concur, 





° 


J. B. Hanptrm Defendant in Error, vs. Moraan Covnry, 
Plaintiff in Error. 


1. Support of the poor—Funeral expenses—County not liable for.—The legisla- 
ture never intended, by 3 6 of the act for the support of the poor, (Wagn. 
Stat, p. 997-8) that the county should pay the funeral expenses of a man who 
had sufficient means to bury him at the time of his death, notwithstanding the 
fact that the administration Jaw might vest all his property in his widow. 

2. Support of the poor—Burial Expenses.—One who voluntarily buries a poor 
person, has no legal demand against the county therefor. 


Error to Morgan Circuit Court. 
“Anthony § Leynolds, for Plaintiff in Error. 


E. L. Edwards & Son, with W. T. Pemberton, for Defend- 
ant in Error: cited Dnval vs. Laclede Co., 21 Mo., 396. 


Apams, Judge, delivered the opinion of the court. 


This was a demand presented tothe County Court of Mer- 
gan County, for an allowance for the burial clothes of one 
James T. Gorman, who is alleged to have died in that county, 
without means to pay his funeral expenses. The County 
Court refused to allow the demand, and the plaintiff appealed 
to the Circuit Court. The evidence showed that the burial 
clothes were of the value of twenty-two dollars; that Gor- 
man had a wife and family, and lived in Morgan county, and 
died in that county ; that a few hours after his death his wife 
sent to the plaintiff for the burial clothes, and the person who 
went informed the plaintiff that Gorman had no means to 
pay for them, and that he must charge them to the county; 
that plaintiff furnished the clothes, and charged them to the 
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county; that Gorman was a stout, able-bodied man, and had 
property of every kind after his death, as testified to by the 
probate judge, which was appraised at about two hundred 
dollars, and consisted of house-hold and kitchen furniture, and 
other personal property. 

Upon this evidence the Circuit Court refused to instruct 
that the plaintiff was not entitled to recover, but gave instruc- 
tions at the instance of the plaintiff, to the effect, that if Gor- 
man died and left no property sufficient to pay the plaintiff's 
demand, he was entitled to recover. 

The defendant excepted to these rulings, and the jury hav- 
ing found for the plaintiff, the defendant filed a motion for a 
new trial, which was overruled, and the plaintiff excepted. 
A final judgment was rendered in favor of plaintiff, and the 
defendant has brought the case here by writ of error. 

1. The plaintiff bases his right of recovery against the 
eounty upon § 6 of the act for the support of the poor, (1 
Wagn. Stat., 997) which reads as follows: 

* The County Court of the proper county, shall allow such 
suin as it shall think reasonable, for the funeral expenses of 
any person who shall die within the county, without means 
to pay his funeral expenses.” 

It is very manifest that the legislature never intended the 
county should pay the funeral expenses of such persons as had 
sufficient means to bury them at the time they died. It was 
certainly contemplated that the widow or family would bury 
the husband who had left means sufficient for that purpose, 
notwithstanding the administration law might vest the widow 
absolutely with the whole of the property so left by him. 

Our administration law is very liberal toward the widow. 
It declares that in addition to dower, she shall be allowed to 
keep as her absolute property, the family bible and the books 
not to exceed the value of two hundred dollars; all the wear- 
ing apparel of the family ; her wheels, looms and other imple- 
ments of industry; all yarns, cloth and clothing, made up in 
the family for their own use; all grain, meat, vegetables, gro- 
ceries and other provisions on hand, and provided and neces- 
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sary for the subsistence of the family for twelve months; her 
household and kitchen furniture, not to exceed the value of 
five hundred dollars. And in addition to the above, the widow 
may take such other personal property as she may choose, not 
to exceed the appraised value of four hundred dollars, for 
which she shall give a receipt. But the property so selected 
is exempt from the payment of debts or distribution. (See 
$$ 33, 35, 36, 1 Wagn. Stat., 838.) This enumeration shows 
that the widow may thus become invested with property to 
the amount of more than a thousand dollars, which is exempt 
from the payment of debts. Was it contemplated, that the 
husband who died possessed of that amount of property, was to 
be treated as a pauper, and buried at the expense of the county ? 
Did he die without means sufficient to bury him, within the 
meaning of the 6th section of the Poor law, above quoted ? 

2. But in Duval vs. Laclede County, (21 Mo., 396) decided 
at the July Term, 1855, this court gave a judicial construe- 
tion to the 6th section of the act for the support of the poor. 
The court held that, “the providing for the poor (including 
burial) is an administrative duty of the County Court, and we 
are to presume they properly discharged their duty; but if 
in any instance they fail to do so, the remedy is not by the 
interference of private persons voluntarily providing the re- 
lief, or doing the act.” The matter of providing for the burial 
of the poor, in the opinion of the court, vested exclusively in 
the discretion of the County Court. 

It is true that Judge Scott dissented from the majority of 
the court, and if it were a ease of the first impression we 
might be inclined to follow his views. But where a court of 
last resort construes a statute, and that statute is afterwards 
re-enacted, or continued in force, without any change in its 
terms, it is presumed that the legislature adopted the con- 
struction given to it bythe court. There have been two re- 
visions of our statute laws since the opinion of the Supreme 
Court referred to was announced, and the sectien under 
review was continued and re-enacted in each revision. with- 
ont any change in its langnage. 
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It has been nineteen years since that opinion was delivered, 
and we are not at liberty to disturb the construction then 
given to this section, after it has thus been re-enacted and 
continued in force with this construction, as a part of the law 
itself. It is for the legislature, and not the courts, to change 
and enact laws. 

Under this view, the judgment of the court is reversed ; 
the other judges concur. 





S 


JonaTuan Saunpers, Respondent, vs. Sr. Louis, Kansas Crry, 
& Norruern Ratroap Co., Appellant. 

1, Railroads—Timbered lands, fencing of.—The statute concerning railroad cor- 

porations (Wagn. Stat., 310, 3 43) contemplates, that the company shall fence 


in the line of its road adjoining all inciosed lands whether timbered or other- 
wise. (Slattery vs. St. L., K. C. & N. R. R. Co., 55 Mo., 562.) 


Appeal from Randolph Circuit Court. 
Woodson § Reed, for Appellant. 
T. B. Kimbrough, for Respondent. 
Avams, Judge, delivered the opinion of the court. 


This was an action for double damages for killing a mare 
belonging to plaintiff, brought under 1 Wagn. Stat., § 43, p. 
310. The mare was killed by the defendant’s cars in a tim- 
bered inclosure by straying on the railroad track at a point 
where it was not fenced. 

The only question raised and discussed is whether the rail- 
road company was bound to fence its road, as required by 
section 43 above referred to, where it passes through or along 
timbered inclosures. This question has been passed upon 
and decided in the affirmative by this court in several cases. 
(Hudson vs. St. L., K. C. & N. R. R. Co., 53 Mo., 525; 
Slattery vs. St. L., Kas. City & N. R. R. Co., 55 Mo., 362; 
Seaton vs. Chicago, R. I. & Pac. R. R. Co., 55 Mo., 416.) 
Let the judgment be affirmed. All the judges concur. 
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TrvisC. Parren, Defendant in Error, vs. Lucius Casry, e¢ 

al., Plaintiffs in Error. 

1. Conveyances, voluntary—Made by persons in embarrassed cirsumslances— 
Fraudulent in law, when.—In order to invalidate a voluntary conveyance, it is 
not necessary that there should be an actusl intent to hinder and delay credi- 
tors. Itis sufficient to show in such ease, that the grantor was in embarrassed 
or doubtful circumstances, and was not possessed of ample means outside of 
the property conveyed for the satisfaction of his then existing debts. Such 
conveyance, under such state of facts, is fraudulent in law as to creditors, at the 
time of its execution. 


Error to Juckson Circuit Court. 
Sawyer & Christman, tor Defendant in Error 
Gage § Ladd and Stephen P. Twiss, for Plaintiffs in Error. 
Suerwoop, Judge, delivered the opinion of the court. 


This was a proceeding in the nature of a bill in chancery, 
instituted by Tevis C. Patten in the Circuit Court of Jackson 
County against Lucius Casey and others, to set aside a con- 
veyance made to Casey by Alexander Gilham, in March 
1858, of certain lots in Kansas City for the benefit of the wife 
and children of said Gilham, and which conveyance con- 
tained also a provision, that in the event of the death of the 
wife or of the children or issue of the marriage, the con- 
veyance should be void. The petition in substance sets 
forth that the firm of Gilham & McDaniel, (of which Alex- 
ander Gilham was a member,) was indebted to plaintiff prior 
to and at the time of the above mentioned conveyance; that 
Gilham was then largely indebted and had not sufficient 
property to pay his debts; that many of the same remained 
unpaid ; that the said conveyance was without valuable con- 
sideration, in fraud of the rights of existing creditors, and par- 
ticularly of plaintiffs; that Gillham died in 1859; that plain- 
tiff's claim had been probated against both the individual es- 
tate of Gillham and against the partnership estate of Gilham 
& McDaniel, and each of those estates were insolvent, and 
that no part of plaintiff's demand had ever been satisfied ; etc., 
etc. 
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The defendants, in their answer, denied the chief allega- 
tions of the petition, except that which charged the renewal 
of the old note of February, 1858, by the note of February of 
the year following. 

There is nothing in the evidence preserved in the bill of 
exceptions to indicate that the conveyance referred to was 
made by Gilham with any actual fraudulent intent to hinder, 
delay or defeat his creditors in the collection of their debts, 
nor is it necessary, in order to overthrow a voluntary convey- 
ance, that such an intent should be established. It is suffi- 
cient in such case to show that the grantor was in embarrassed 
or doubtful circumstances, and was not possessed of ample 
means, outside of the particular property, for the satisfaction 
of his then existing debts. When this condition of affairs is 
proven to exist, the conveyance in question—although none 
but the purest motives may have prompted its execution— 
becomes fraudulent in law and is open to the attacks of, and 
can be successfully assailed by, all who were creditors at the 
time of the execution of the conveyance, and whose debts re- 
mained unliquidated, and incapable of collection in the ordi- 
nary course of proceedings. (Potter vs. McDonnell, 31 Mo., 
62.) 

When under the herein disclosed circumstances, a volun- 
tary conveyance is called in question, however meritorious its 
consideration, the claims of affection must yield to those of 
justice. A man must be just before he is allowed to be gen- 
erous. An examination of the testimony in this case has 
failed to convince me that the circumstances of Gilham were 
so free from embarrassment, and his available means so mani- 
festly abundant, as to warrant him in conveying the above 
mentioned property in trust for his wife and children. 

I am of the opinion, therefore, that the court below arrived 
at a correct conclusion, and that its judgment should be 
affirmed ; all the judges coneur. 
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J. M. Forpycr, Plaintiff in Error, vs. I. N. Harnory, Defend- 

ant in Error. 

1, Practice, civil—Defenses in abatement waived, when.—Where matters in abiute- 
ment and bur are contained in the same answer, the matters in abatement are 
waived by setting up the defenses in bar, 

2. Landlord and tenant act—Proceeding under— Petition may be amended, how.— 
In a suit by attachment under the landlord and tenant act, plaintiff cannot, by 
amendment, change his cause of action so as to maintain the attachment 
against a plea in abatement. But if defendant appears to the action and files 
an answer in bar to the merits, the petition may be amended in the same 
manner and for like reasons as in other actions, 

3. Landlord and tenant—Rent in kind—Place of payment—Where rent is 
payable in kind and no place of payment is stipulated, a tender upon the 
premises is sufficient. And the tenant holds the property so set apart as bailee 
at the risk and expense of the landlord. 


Error to Cole Circuit Court. 
E. L. Edwards §& Son, for Defendant in Error. 
G. T. White, for Plaintiff in Error. 
Apams, Judge, delivered the opinion of the court. 


This was an action commenced under the landlord and 
tenant act, by attachment, for the recovery of rent payable 
in kind. The cause was tried on an amended petition. 

The defendant, in the same answer, set up matter in abate- 
ment of the attachment and also defenses in bar of the action. 

The court on motion of plaintiff struck out the matter in 
abatement. In this we think there was noerror. Where mat- 
ters in abatement and bar are contained in the same answer, the 
matter in abatement is waived by the defenses in bar. 
(Cannon vs. McManus, 17 Mo., 345; Rippstein vs. St. Louis 
Mut. Life Ins. Co. Mo., ante, p. 86.) 

It was also contended by the counsel for the defendant that 
the plaintiff had no right to amend his petition as it was a 
suit by attachment under the landlord and tenant act. He 
would certainly have no right to entirely change the cause 
of action so as to maintain the attachment against a plea in 
abatement. But if the defendant appears to the action, and 
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files an answer in bar, I see no reason why the petition may 
not be sinended in such actions in the same manner and for 
like reasons as in other actions. + 

The case was tried before a jury and resulted in a verdict 
and judgment for the defendant. The rent sued for con- 
sisted in part of the crop of corn which was to be grown on 
the land, and the material question was as to the place of de- 
livery. The plaintiff contended that the place of delivery 
was at his barn on a hill some distance from the field, 
and the defendant contended, that there was no such place 
named, and that the contract only required him to gather the 
corn in the field. Each party gave evidence to prove his 
theory. ‘The instructions presented the different views of 
the parties fairly to the jury. 

On the part of the defendant the court instructed, that if 
there was no place named by the contract, for the delivery of 
the rent corn, the defendant might deliver it on the premises 
in a pen suitable for that purpose. The evidence showed 
that the defendant was hunting the plaintiff to ascertain 
where he would have the corn delivered, and the plaintiff 
claimed that the delivery was to be in his barn on the hill, 
and the defendant claimed that the delivery was to be made 
on the premises, and began to deliver on the premises when the 
attachment was served and possession of the crop was taken by 
the officer. So thatthe material inquiry on the trial was as to 
the place of delivery. Thedoctrine in regard to this question 
is thus laid down by Taylor in his treatise on Landlord and Ten- 
ant. ‘*In regard to the place of payment, it isto be observed, 
that when rent in kind is payable by the terms of con- 
tract at such a place in a market town, as the lessor shall ap- 
point, and no appointment has been made, it is the duty of 
the lessee to seek the lessor, ascertain the place of payment, 
and there deliver his rent. If the landlord cannot be found, 
a delivery anywhere within the market town would be sufti- 
cient. And whether payable in money, or kind, if no place 
of payment is specified, a tender of either upon the land is 
good, and prevents a forfeiture. Although the tenant is 
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under no obligation to go and seek the landlord, provided the 
contract is silent 4s to the place of payment, a formal tender 
to him anywhere is sufficient.” (Tayl. Land]. & Ten., [5th 
Ed.,] Par., 392, pp. 289, 290 ; Lusk vs. Druse, 4 Wend., 313; 
Walter vs. Dewey, 16 Johns. R., 222; Van Rensselaer vs. 
Jones, 5 Den., 453.) If the lessee discharges himself by a deliv- 
ery on the premises of rent in kind, he holds the property thus 
set apart and delivered as bailee, at the risk and expense of 
the landlord. (Sheldon vs. Skinner, 4 Wend., 525; Slinger- 
land vs. Morse, 8 John. R., 477.) 

The instruction objected to by the plaintiff, seems to be in 
accordance with the doctrine as here laid down and as gener- 
ally understood. 

The judgment seems to be for the right party. Judgment 
affirmed ; all the judges concur. 


o— --- 


J. W. Jenkins, Respondent, vs. E .D. Hirt, ef al., Appellants. 


1. Venze, change of—Time of filing application for.—Where a defendant in an 
action fails to file an answer in the time required py the statute, and on a sub. 
sequent day of the term when the case is called for hearing, presents a peti 
tion for achange of the venue without filing or offering to file any answer, or 
giving any excuse for his failure so to do, or otherwise showing that he has 
any defense to the action, the petition for a change of the venue is proper- 
ly overruled. (Wagn. Stat., 1355, 33 2, 3.) 


Appeal from Jasper County Court of Common Pleas. 
E. Y. Mitchell, for Appellants. 


I. The application for the change of venue was in strict 
compliance with statute, and the court had no discretionary 
power in the premises, but was legally bound to grant the 
prayer of appellants for the change of venue. (Freleigh vs, 
State, § Mo., 606; Wagn. Stat., p. 1355, Ch. 142. §§ 2, 3.) 

II. The rule of the Cireuit Court is an abortive effort 
by the court below to legislate, and is not sanctioned by 
reason or law. (See Wagn. Stat., supra; Calhoun vs. Craw- 
ford, 50 Mo., 458, 461.) 
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II[. The court should have changed the venue and ought 
to have sustained appellant’s motion to set aside, ete. 
(Bailey vs. Kimbrough, 37 Mo., 182-4; State, ex rel., Duncan 
vs. Price, 38 Mo., 382 ; Gale vs. Michie, 47 Mo., 326; §$1,2,3 
Wagn. Stat., Ch. 142.) 


Nathan Bray, for Respondent. 
Vortks, Judge, delivered the opimion of the court. 


This action was founded on a promissory note alleged to 
have been executed by the defendants to the plaintiff for the 
payment of three hundred and thirty-three dollars. The pe- 
tition was in the usual form, and the summons made return- 
able to the November term of the Greene Circuit Court, which 
was to commence on the first Monday in November, 1871. 
The defendants were duly served more than fifteen days be- 
fore the first day of the term. 

On the first day of the term the judge of the court not be- 
ing able to be present to hold the court, he, in pursuance of 
the statute (Wagn. Stat., p. 421, § 23), notified the sheriff of 
the county to adjourn said court until the second Monday in 
November, 1871, which was accordingly done. On said 
second Monday of November, 1871, the court was convened 
in the usual way, the same being the 13th day of said month, 
when the court made the following order of record, to-wit: 

“Ordered by the court, that the time of pleading be ex- 
tended until the sixth day, except in all cases which may be 
called for trial before the sixth day.” This ease was set for 
hearing on the first day of the term, on the docket as made 
out by the clerk of the court. 

The defendant, Williamson, made no appearance. The 
defendant, Hill, on the third day of the adjourned term 
appeared and filed his application and affidavit for a change 
of the venue of the cause, setting forth as cause for said 
change, “that the inhabitants of said county of Greene are 
so prejudiced against him, that he cannot have a fair and 
impartial trial of said cause in said county.” 
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This petition was verified by the affidavit of said Hill, in 
which he states that the facts stated in the petition are true, 
and that the inhabitants of Greene County were so prejudiced 
against him that he could not have a fair and impartial trial of 
said cause in said county. 

On the fourth day of said adjourned term the cause came 
on to be heard, when the defendant presented his said peti- 
tion for a change of venue to the court, and the plaintiff ob- 
jected to the granting of said petition by the court for the 
reasons; “ First—That the petition and affidavit were not 
filed on or before the day for which said cause was set for 
trial, as required by the rules of the court; Second—That the 
grounds of belief of the affiant are not set forth in the peti- 
tion or affidavit as required by the rules of the court. The 
rules of court referred to, provide that an application for a 
change of venue must be made at least as early as the day on 
which the case is set for trial, and that the petition shall set 
forth the facts with grounds of the belief as to the facts on 
which the application is founded supported by the affidavit of 
the party. 

No question was made as to the plaintiffs having proper 
notice of the petition or motion for a change of venue. The 
court overruled the defendant’s motion for that purpose. 
The defendant, Hill, excepted to the ruling of the court 
and refused to answer or take any further action in the case 
in said court. The court rendered a judgment against the 
defendant for the amount of the note sued on with interest. 
This final judgment does not appear in the record, but the par- 
ties in this court agree by stipulation in writing that the judg- 
ment was rendered, and that it is to be considered as a part 
of the record. 

The said defendant, in due time, filed his motion to set 
aside the judgment and grant him a new trial. This motion 
being overruled by the court, he again excepted and appealed 
to this court. 

It is insisted in this court, by the defendant, that his 
application for a change of venue was made in conformity 
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to the statute, and that the rule of court requiring parties 
applying for a change of venue to state the grounds of their 
belief, as to the facts required to be stated in the petition, is 
in conflict with the statute and void. 

It is further insisted, by the defendant, that his application 
was made in proper time; that the court had extended the 
time of answering in the case so that he was not bound to 
answer until the calling of the case, and that at the time his 
motion was filed for change of venue, he was in no default, 
and that it was therefore the duty of the court to have 
changed the venue in the cause, and having failed to do so, 
the judgment should be reversed. 

It is not necessary that we should decide on the validity of the 
rules of the court referred to in this case in order to dispose of 
the case. By an examination of the order made by the court 
extending the time of pleading, it will be seen that that order 
could not affect thiscase. The order provides that the time of 
pleading was to be extended to the sixth day, except in cases 
which might be called for trial before the sixth day. In all cases 
triable before the sixth day, the time was not extended. They 
were excepted from the order of the court and, of course, must be 
proceeded with under the statute. It was the plain duty of 
the defendant, if he had any defense to the action, to have 
filed his answer to the petition on the second day of the term. 
This he failed to do; but on the third day of the term filed a 
motion or a petition to change the venue in the cause. He 
makes no excuse to the court for failing to answer, asks no 
leave to answer, expresses no intention to answer, nor avers 
that he has any meritorious defense, or any defense to the ac- 
tion. I cannot believe that the legislature, in providing that 
a defendant must file his application to change the venue in 
a cause before or at the time of filing his answer, ever in- 
tended that he could stand by and file no answer until the 
time for filing had expired and the plaintiff was entitled to a 
judgment by default, and then come in, and without offering 
tu answer, or otherwise showing that he has any defense to 
the action, have the venue of the case changed, and thus de- 
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lay a plaintiff, who is at the time entitled to a judgment by 
default. In this case it is not stated in the motion for a new 
trial or elsewhere, that the defendant has any defense to the 
action, or that he ever proposes to file any answer. 

I think that the legislature, by requiring the motion for a 
change of venue to be filed on or before the filing of defend- 
ant’s answer to the merits, intended that it should be filed 
promptly before or at the time the answer is required to be 
filed by the statute, and not after he has failed to answer, 80 
that the plaintiff is entitled toa judgment by default. At least 
in such case, he would be required to show some excuse for 
not answering in time, and to show that he had some merito- 
rious defense which he proposed toset up. Otherwise there 
would be nothing to try after the venue had been changed. 

The judgment will be affirmed; the other judges concur. 





So 


Kansas Crry Horet Co., Defendant in Error, vs. R. H. Hunt. 
Plaintiff in Error. 


1. Corporations—Capital stock,increase of —Meeting of stockholders— Certificate, 
defects in—Subsequent subscription.—Where a meeting of stockholders, touch- 
ing increase of capital stock, is held pursuant to the statute, (Wagn. Stat., 
235-6, 3 12,) but the certificate of the proceedings fails to state “‘the amount 
of capital stock paid in” and “the whole amount of the debt and liabilities 
of the company,” such defeets will not defeat a recovery for the amount of 
his subscription against a stockholder, where it appears, that his shares were 
subscribed subsequent to the date of the certificate, and the facts are sufficient 
to raise the presumption that defendant subscribed, with a knowledge of the 
defects and waived the same. But the mere subscription without any payment 
thereon, or any other act of recognition, will not bind the defendant. 


Error to Jackson Circuit Court. 
Wm. E. Sheffield, for Plaintiff in Error. 


Lay & Belch and Brown & Case, for Defendant in 
Error. 
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Napron, Judge, delivered the opinion of the court. 


This action was to recover the amount of subscription made 
by the defendant to the increased capital stock of the Kansas 
City Hotel Company. The subscription was made subse- 
quent to the formation of the company under the general 
corporation law, and after an increase of stock was assumed 
to have been made in accordance with the provisions of the 
11th and 12th sections of the 7th article of the act con- 
cerning corporations, The original amount of stock was 
40,000 dollars, and in pursuance of a resolution of the stock- 
holders at a meeeting held in accordance with the provisions 
of the statute, the stock was increased 80,000 dollars. 

The only defense relied on, was that the chairman and sec- 
retary of the meeting of stockholders, at which the increase 
of stock was voted, did not, in their certificate purporting to 
be in conformity to the 12th section of the 7th article, certify 
the “amount of capital paid in” nor “the whole amount of 
the debt and liabilities of the company.” In other respects 
this certificate is conceded to have been in conformity to the 
statute. The Circuit Court held this omission to be fatal to 
the case and so declared in an instruction, and thereupon, the 
plaintiff took a non-suit with leave, ete. And whether this 
omission in the certificate was a bar to a recovery, under the 
circumstances of this case, is the only question presented by 
the record. 

That the Kansas City Hotel Co. was duly organized under 
the general law concerning incorporations, is not denied; 
that the directors of the company published the notice re- 
quired by the 11th section of the 7th article of the act con- 
cerning Incorporations, and gave due notice to the stock- 
holders of the time and place of meeting to decide on the 
question of increasing the stock, was proved, and that a meet- 
ing of the stockholders under such notice was held, and that 
at such meeting, two-thirds of the stockholders voted to in- 
crease the stock to 80,000 dollars, is also conceded ; that the 
chairman and secretary of this meeting gave a certificate pur- 
porting to be in compliance with the 12th section of tlie arti- 
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cle aforesaid is also conceded; and that this certificate was 
duly recorded, and that it complied in all respects with the 
statute, except in two particulars above mentioned, is also ad- 
mitted or proved. This certificate failed to show the amount 
of paid up stock and the amount of debts and liabilities of 
the company. 

The company was organized on the 14th day of April, 
1868; the meeting of the stockholders to vote on a proposed 
increase of stock was held on the 9th of May, 1868, and the 
certificate of the chairman and secretary was filed on the 19th 
of May, 1868. . 

It does not appear when the defendant subscribed, but it 
seems the second call made on him was on May 4th, 1868, 
from which it may be inferred, that this subscription was 
shortly after the organization of the company and the in- 
crease of stock, though it is evident the dates are incorrect. 
It however appears from the record, that the organization 
of the company and the increase of stock and the subscrip- 
tion of defendant occurred in rapid succession, within a very 
short time, in the months of April, May and June, 1868. 

The court instructed, that unless a certificate of the pro- 
ceedings of the meeting of stuckholders, held to increase the 
capital stock of plaintiff, showing a compliance with the law 
and the amount of capital stock actually paid in, the whole 
amount of debts and liabilities of the company, and the 
amount to which the capital stock should be increased, was 
made, duly signed and certified by the affidavit of the chair- 
man and countersigned by the secretary ; and such certificate 
was acknowledged by the chairman, and recorded in the re- 
corder’s office of the county, the capital stock of plaintiff was 
not increased, and the plaintiff cannot recover; and further, 
that there is no evidence that such certificate has ever been 
made out and recorded. The question is, whether the de- 
fendant who subscribed ten shares of stock, after these pro- 
ceedings, may avail himself of the omissions in the certificate 
in order to avoid the payment of his subscription. 
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The 12th section of the act is very explicit in requiring the 
certificate to state the amount of paid up stock, and the 
amount of debts and liabilities of the company, and that 
when the certificate is so recorded, the capital stock of the 
company shall be increased or diminished, ete. 

It is well settled, that parties recognizing the existence of 
corporations, have no right to object to irregularities in their 
organization. If the State chooses to tolerate such irregu- 
larities, it is not for individuals to question these acts, cer- 
tainly not for individuals who make contracts with them. 

The defendant’s subscription was a contract with the com- 
pany, and recognized the existence of increased stock. In 
point of fact, the stock had been increased, but the certificate 
of the increase did not in all respects comply with the law. 

The certificate was imperfect, but, as it was on the public 
records, it was open to the inspection of all who desired to 
subscribe. If there were defects in it which would have in- 
fluenced the defendant in his subscription, he had the oppor- 
tunity of informing himself as to the facts. He chose to sub- 
scribe to the stock, the increased stock de facto. 

In the Methodist Episcopal Church vs. Pickett, (19 N. Y., 
486,) it was observed by Judge Selden, that “the imperfec- 
tion of the record cannot be taken advantage of by a private 
individual who has entered into engagements with the cor- 
poration. The rightfulness of its existence not being in is- 
sue, of course evidence of any irregularities or defects in its 
organization, short of such as would show a want of good 
faith on the part of those concerned in the proceedings, would 
be wholly irrelevant. If the law exists, and the record ex- 
hibits a dona fide attempt to organize under it, very slight 
evidence, if any, beyond this, is all that can be required.” In 
this case the question is not as to the existence of the cor- 
poration, but as to its increase of stock, though it will be ob- 
served, that in point of time the facts may be regarded as 
contemporaneous, 

There could not be a doubt that the defendant, if there had 
been proof of his participation in the proceedings of the cor- 
9—VoL. LVII. 
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poration in any shape, would have been held liable on his 
subscription. But there is no such proot. A defect in a 
certificate, it is well settled, is not available to a stockholder 
who has, by his conduct, waived the defect. In this case, the 
organization of the company is speedily followed by an in- 
crease of stock. The defendant, who subscribed to the in- 
creased stock, seems to occupy no better position than ‘the 
original stockholder; any exposition of the matter required 
by the statute, in regard to the liability of the company and 
the money paid up, would hardly have influenced his action 
in subscribing. 

The cases in regard to this point have been examined, and 
they all agree, that where the subscription has been acqui- 
esced in, either by the payment of part of the subscription, 
or by becoming a director, or by attending meetings of stock- 
holders, or by any other act indicating an acquiescence in the 
validity of his subseription, his defense based on mere tech- 
nical objections will be disregarded. But the present case is 
peculiar, in that it shows nothing but the bare act of sub- 
scribing; noris the date of the subscription averred or 
proved. It appears, that the ten per cent. required by the 
articles of association to be paid on subscription, was never 
paid; that the defendant never took any part in the compa- 
ny’s acts, except to subscribe, It is not shown but that the 
defendant subserived before the certificate of the chairman 
and secretary of the stockholder’s meeting was recorded. 
But we must presume it was made afterwards ; since the plain- 
tiff alleges so in his petition. 

Weare unable to see that the declaration of law made by the 
court was wrong, under the proofs in the case. There was no 
explanation given by the plaintiff, of the action of the original 
stockholders, or of subsequent subscribers. Whether any stock 
had been paid in, whether any debts had been contracted when 
the defendant subscribed, does not appear. There are many 
facts which would influence this court in regard to the propriety 
of the abstract proposition announced by the Circuit Court, but 
those facts are not before us upon the case as presented; we 
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therefore see no grounds for reversal,although we do not concur 
in the proposition of the Circuit Court as an abstract proposi- 
tion, applicable to all cases. 

Judgment affirmed; the other judges concur. 


——————— 





Srave or Missovurt, Respondent, vs. Witttam Batter, Appel- 
Jant. 


1. Practice, civil—Instructions.—Instvuctions which are not based upon faets in 
the cxse, and are calculated to mislead, although correct as abstract proposi- 


tions of law, should be refused. 
ppeal from Henry Circuit Court. 
McBeth & LaDue, tor Appellant. 
H. Clay Ewing, tly. Genl., and B. G. Boone, for Re- 


spondent. 

















Waaner, Judge, delivered the opinion of the court. 


The defendant was indicted for murder in the first degree, 
in killing one Hopkins, and on his trial he was convicted of 
manslaughter in the second degree. To reverse that jud 
ment he has appealed to this court. 

The evidence shows that ill-feeling had, for some time, ex- 
isted between the defendant and Hopkins, in consequence of 
Hopkins being the author and circulator of a cruel slander 


(r- 
5 


against defendant’s mother. 

On the evening when the homicide was committed, Hopkins 
was in a store in the town in which he lived, and in a short 
time thereafter, defendant came in. Hopkins was boisterous 
and flourished his pistol, and accused defendant of following 
him, ordered him to leave, and then declared that they 
might as well settle their difficulty at that time. Defendant 
denied that he was following him, but declined leaving. say- 
ing that he had as good right to stay there as Hopkins. 
A couple of men then took hold of defendant and besought 
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him to leave, in order to avoid a conflict. He went out with 
them in front of the door, and Hopkins immediately followed. 
At that time defendant’s mother, who had been informed of 
what was going on, came up and said to Hopkins, that if he 
wanted to shoot anybody to shoot her. Heanswered her with 
a disgusting blackguard expression, and the firing immediate- 
ly commenced, several shots being fired on each side. 

The witnesses do not attempt to fix, with any accuracy, the 
point as to who fired the first shot. Some say that they think 
the defendant fired first; others say that Hopkins was the 
first to fire, but all concur, that the firing on both sides was 
nearly simultaneous. 

A great many objections are now urged against the pro- 
ceedings below, but after examining them carefully I am of 
the opinion, that most of them are too technical to be avail- 
able, and it will therefore be only necessary to consider some 
of the instructions excepted to. As abstract propositions of 
law, the instructions are correct, and the only question to be 
determined, is, whether they were warranted by the evidence. 

The fifth instruction given for the State tells the jury, that 
if they find, from the evidence, that defendant, Bailey, and 
deceased, Hopkins, had a difficulty which resulted in the 
death of Hopkins, and that the defendant commenced the 
difficulty or brought it on by any willful and unlawful act of 
his, or that he voluntarily, and of his own free will and inclin- 
ation, entered into the difficulty, then there is no self de- 
fense in the cause, and they should not acquit on that ground, 
In such a case it makes no difference how imminent the peril 
may have been in which the defendant was placed during the 
difficulty. 

The first part of this instruction was calculated to mislead. 
The evidence, so far from supporting it, was directly against 
it. There was no evidence tending to show, that defendant 
commenced the difficulty, or brought it on by any willful or 
unlawful act of his. But on the contrary, it is clear, that 
while in the store, he tried to avoid the altercation with 
Hopkins. He allowed himself, without resistance, to be taken 
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away, and was followed out of the door. Hence, this part of 
the instruction was wholly unauthorized, as there is nothing 
in the facts,as presented by the bill of exceptions, that can be 
tortured so as to show that the defendant either sought or 
commenced the difficulty in any manner. 

The sixth instruction is as follows: “If you find, that de- 
fendant, William Bailey, willfully and deliberately killed said 
George W. Ilopkins by shooting him with a pistol, there is 
no murder in the second degree in the case, but the homicide 
is murder in the first degree, or manslaughter, or justifiable 
homicide according to circumstances; that is, if Bailey shot 
and killed Hopkins in malice, it is murder in the first degree ; 
if Bailey shot and killed Hopkins in a cruel and unusual 
manner in a heat of passion as above described, but without 
a design to kill, it is manslaughter in the second degree, and 
if he, Bailey, shot and killed said Hopkins, in a heat of pas- 
sion, without a design to effect death, not in a cruel and un- 
usual manner, the offense is manslaughter in the third de- 
gree.” 

There is no evidence whatever, even tending to prove that 
the shooting was done in a heat of passion and without a de- 
sign to kill, so as to make it manslanghter in case of death. 
None of the characteristics or ¢ndicta of manslaughter in any 
degree, are anywhere developed in the case. 

When the parties met in front of the store. they mutually 
commenced the firing. Which fired the first shot it is impossi- 
ble to tell, as they both fired so nearly at the same time. It is 
evident then, that the grade of the offense could not be man- 
slaughter. It was either murder or justifiable homicide. The 
instruction, therefore, was erroneous and should have been 
refused. Instructions numbered eight and nine, defining the 
punishment for manslaughter in the different degrees, were 
also wrong, because not applicable to the case. 

It follows that the judgment should be reversed and the 
cause remanded ; the other judges concur. 
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Wet Musick, Respondent, vs. A. & P. TR. R. Co., Appellant. 

1. Practice, civil—Jnstructions.—An instruction not based on evidence snou!d be 
refused. 

2. Under Wagn. Stat., 3 48, p. 810, a railroad company is not responsible for 
stock killed by the cars, .ete., when such killing takes place at a point on their 
road where it is not fenced and when it does not pass through or along in- 
closed or cultivated fields, or uninelosed prairie jands, unless actual negligence 
be proven, 

Appeal from Franklin Circuit Court. 
J. M. Litton, tor Appellant.—J. White, for Respondent. 
Suerwoop, Judge, delivered the opinion of the court. 


This suit originated before a justice of the peace, and was 
brought te recover $50.00 as the amount of damages alleged 
to have been sustained by plaintiff in consequence of the kill 
ing, by the engine and cars of defendant, of stock belonging to 
plaintiff. The action is based on 1 Wagn. Stat.. § 43, p. 310, 
which requires railroad corporations to “erect and maintain 
good and substantial fences on the sides of the road where 
the sime passes through, along or adjoining, inclosed or culti- 
vated fields or uninclosed prairie lands,” and until the erec- 
tion of such fences, renders the railroad company liable in 
double damages for any injury done to horses, cattle and other 
animals. The jury found for the plaintiff, and the court on 
his motion doubled the damages and rendered judgment for 
$100, 

The defendant might have well demurred to the evidence, 
as there was not a particle of testimony offered by the plain- 
tiff to bring this case within the provisions of the section before 
referred to, on which his action was founded. For although 
the jury might, perhaps, have legitimately inferred, that the 
stock was killed by the engine and cars of the defendant, 
yet, there was nothing adduced to show that such killing 
took place where the road of defendant passed “ through, along 
or adjoining inclosed or cultivated fields,” nor that such fields 
were within some three-fourths of a mile in any given diree- 
tion of the above mentioned locality. 

For these reasons the instruction which was granted on the 
part of the plaintiff as it had no evidence on which to rest, 
should have been refused. 

Judgement reversed, all the judges concur. 
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Frank Scumipr, Plaintiff in Error, vs. J. L. Sarna, Defendant 
. ~ 
in Error. 

1. Deed of trust—Sale under—Proceeds—Payment of taxes.—A trustee holding 
the naked legal title to land, cannot, on a sale of the property, use part of the 
purchase money to satisfv taxes, or prior incumbrances, unless he is empow- 
ered thereto in the instrument creating the trust. Th all such cages the pur- 
chaser takes the land subject to the incumbrauces. A fortiori taxes cannot 
be so satisfied where they coustitute a simple debt against the owner, and not 


a lien on the property. 
Error to Cole Circuit Court. 
E. L. Edwards & Son, for Plaintiff in Error. 


I. The deed of trust expressly states, that out of proceeds of 
sale the trustee should pay debts and costs, and the remainder, 
if any, should be paid to the plaintiff, “after paying all 
amounts expended as aforesaid, for taxes and assessments and 


> Now there is no evidence, nor is it con- 


other purposes.’ 
tended by the defendant, that they ever paid any taxes or as- 
sessinents, and we claim that unless the taxes were paid by the 
beneficiaries in said deed of trust, before the sale by the trus- 
tee under the deed of trust, then said taxes were no lien un- 
der the deed, and the trustee acted without authority when 
he paid them. (Scott vs. Shy, 53 Mo., 478.) 


Ewing §& Smith, tor Defendant in Error. 


I. The trustee, as the legal owner of the trust estate, was 
bound to pay the taxes assessed upon the premises, and in 
the condition of the trust property previous to and at the 
time of the sale there were no means in the possession or un- 
der the control of the trustee, subject to the payment of the 
taxes due and claimed for him by the collector of the city of 
Jefferson, other than those derived from the sale of the trust 
property, out of which said taxes were paid by the trustee. 
(Hepburne vs. Hepburne, 2 Bradf., 74; Bull vs. McEwen, 1 
Baldw. Ct. Ct., 154; 1 Ves. Jr., 337; Hill Tr., 608, 673.) 

Il. The case of Scott vs. Shy, (53 Mo., 478) is not in point 
here, for the reason that the deed of trust in this case specially 
provides for payment of taxes. 
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Waener, Judge, delivered the opinion of the court. 


The facts in this case are briefly these: The plaintiff was 
indebted on two several promissory notes in the amount of 
six thousand dollars, and to secure their payment he executed 
a deed of trust to defendant on certain real estate in Jeffer- 
son City. Default having been made in the payment of the 
notes, defendant sold the property for seven thousand dollars, 
and after satisfying the debt and the expenses of the sale, six 
hundred dollars remained in the hands of the defendant. This 
amount he paid to the collector of Jefferson City in satisfac- 
tion of taxes assessed against the property. 

The plaintiff made a demand for the money, claiming it as 
his, and upon defendant’s refusal to pay he brought this ac- 
tion. 

On the trial, it was agreed between the parties that the 
plaintiff was solvent and amply able to pay his debts, and 
that there was no law making the taxes a Hien upon the prop- 
erty. 

The court found for the defendant. 

It is insisted that the defendant was fully warranted in 
using the money to pay the taxes after the sale was made, by 
virtue of a stipulation contained in the deed. The deed of 
trust contains this provision: “And whereas said Schmidt 
has agreed with the said party of the third part to cause all 
taxes and assessments, general and special, and also all United 
States taxes to be paid whenever imposed upon said property 
and within the time required by law, and in case there should 
be any taxes and assessments and United States taxes, or either 
of them, now in arrears, or in ease there should be any 
default in the punctual payment of the same at any time there- 
after, said party of the third part 6r their assigns, at their 
option may pay the same or redeem said property, and all 
amounts so expended shall become a debt due additional to 
the indebtedness aforesaid, and secured in like manner by 
this deed of trust.” 

The meaning of this clause in the deed is in no wise am- 
biguous or equivocal. It is an agreement on the part of the 
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grantor, that he will pay up the taxes and assessments legally 
chargeable against the property, and inthe event that he fails 
to do so, then the beneficiaries in the deed may pay the same 
for their own protection, and the property shall stand as a se- 
curity for this additional sum, But this isan agreement with 
the beneficiaries or cestué que trust exclusively, and if they 
did not avail themselves of its privileges, by acting under it, 
neither the trustee nor any one else could do it in their stead. 

A trustee holding the naked legal title, cannot, on a sale of 
the property, use part of the purchase money to satisfy taxes 
or prior incumbrances, unless he is empowered thereto in 
the instrument creating the trust. In all such cases the pur- 
chaser takes the land subject to the incumbrances. (Scott vs. 
Shy, 53 Mo., 478.) 

Had the property sold for only three thousand dollars—half 
the amount the trust deed was given to secure—it is obvious 
that it would have been the duty of the trustee to have paid 
this full sum over to the beneliciaries, and that he could not 
have applied any of it to the payment of taxes. That the 
sale realized more than enough to discharge the whole debt, 
cannot alter the case or affect the principle. When the amount 
secured was paid off, the residue belonged to the grantor in 
the deed. 

And more especially would this be the case’ here—where 
the taxes constituted a simple debt against the owner, and 
there was no lien against the property. No man can pay an- 
other person’s debt without a request to doso, and then charge 
him therefor. 

We have examined the authorities referred to by defend- 
ant, and they do not in any manner sustain his case. Bull vs. 
McEwen (1 Baldw. Ct. Ct., 154) was where land was con- 
veyed on an undefined trust. It was unproductive, and the 
trustees held it for many years, paid the taxes on it, and man- 
aged it as they did their own property. The court held, that 
as under the law, the taxes were a lien upon the property, the 
trustees were entitled to be paid for the amount so expended, 
it being evidently for the benefit of the cestudz que trust. 
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The case of Hepburn vs. Hepburn, (2 Bradf., 74) was where 
the whole estate, real and personal, was given for life to 8. 
and G., with remainder in fee to the issue of G., and in case 
he died without issue, then over; and the executors were au- 
thorized to take charge and rent the real estate, invest the 
personal estate, and pay the whole income to the lite tenants, 
The court held that all ordinary taxes, assessments. interest 
on incumbranees, and charges for repairs should be kept down 
and paid out of the income. 

This is a well recognized and familiar doctrine, but it has no 
application to the case now at bar. 

I am unable to discover any principle upon which the judg- 
ment below can stand, and it must therefore be reversed, and 
the cause remanded. The other judges concur. 





I. J. Jones Defendant in Error, vs. Erisan Jones, Plaintiff 

in Error, 

1. Practice, civil—Inslructions— Commenting on testimony.—An instruction,com- 
menting upon particular portions of testimony, to the exclusion of others, al- 
though correct pro tunxfo, is calculated to mislead the jury, and should be re- 
fused. 

Error to Osage Circuit Court, 


Lay & Belch, for Defendant in Error. 
Ewing & Smith, for Plaintiff in Error. 
Napron, Judge, delivered the opinion of the court. 


This suit was bronght in 1869, by a son against his father, 
to recover an alleged indebtedness of the latter to the former, 
growing out of a series of transactions between them.commenc- 
ing in 1859, and continuing to 1863. 

The petition, in substance, alleges that the plaintiff owed 
the defendant about $3600, and gave his note to defendant for 
that sum with interest—and then proceeds to aver payments 
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at various times; first, by a note from James N. Jones, a 
brother of plaintiff, made payable to defendant in 1860, for 
$985, which note was procured—as alleged by the plaintiff— 
and accepted by the defendant, as a payment on his, the plain- 
tiffs note; second, by a transfer to defendant of a claim 
against said James N, Jones’ estate, for $200; third, by the 
transfer of certain premissory notes of one Wakefield, amount- 
ing to $375, payable to defendant, and agreed to be credited 
on said note of plaintiff; fourth, by the value of a carding 
machine, alleged in the petition to have been converted to de- 
fendant’s use, and which is put down at $1000; and fifth, by 
collecting claims or notes of plaintiff, to the amount of $4000, 
principally on one Johnson. 

And the plaintiff claims, as the result of this account, an 
indebtedness of defendant, to him of $3,500. 

The defendant in his answer, insists that the plaintiff owed 
him in L860 about $4000 ; insists that he received the note of 
James N. Jones as collateral, and avers that he never col- 
lected a cent on said note—ignores the indebtedness of said 
James N. Jones’ estate to plaintiff in the sum of $200, and 
denies that he received such transfer of said asserted claim as 
part payment to him—denies that he received the notes of 
Wakefield as payment, and says they never were paid—ad- 
mits that the carding machine was transferred to him, but 
denies the value asserted in the petition. The answer denies 
the collection of $4000 for plaintiff. 

The testimony in the ease is reported ina bill of excep- 
tions, which it is difficult to decipher; but as the main points 
in it have a bearing on the instructions given,.and a suit of 
this sort is somewhat of a novelty, I have endeavored to 
eather the material facts appearing. 

The plaintiff and defendant, father and son, are the princi- 
pal witnesses. 

The plaintiff, the son, states that in 1860 he owed his 
father about $3000; that he paid it all off; that in 1863 he 
sold Wm. Johnson a tract of Jand; that in that vear his 
brother, Jas. A. Jones, who lived in Texas county, owed him 
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$985 ; that he furtheragreed to take this note and credit him 
with the amount; that his father also agreed to take Waketield’s 
notes for $375, and gave him credit for that sum; that his 
brother, J. A. Jones, died in 1861, owing him about $200; 
that his father administered on the estate, and that his father 
and Wim. Johnson and himself, went to Texas county to look 
into this matter, and his father thought the estate would pay 
nothing, and therefore, the credit of $985 could hardly be 
allowed. However, his father ultimately agreed to allow this 
$935 and the $200 claim; but in 1862, hearing that he reached 
a different conclusion, the plaintiff went to his house and 
claimed a credit of $985 and $200 and $375 on Wakefield, 
which he refused to allow. The plaintiff then, as he says, 
sold his farm, and leased some property to Johnsen for $4000, 
and he offered his father Jolinson’s note for the $4000 to pay 
up. His father said that would overpay him, but he would 
take it. Ile accordingly handed over Jolinson’s notes and 
litted his notes. 

The defendant, the father, stated that in 1854 he loaned 
the plaintiff and another son of his $900; they were in part- 
nership at Stonery Point; that they got, between 1854 and 
1859, 100 bushels of corn at 50 cents per bushel, a mare worth 
$60,pork,oxen and 1200 lbs bacon; that in 1857 they got $1500 
in gold; that they owed him $3,500 or $3,600 when he took 
plaintiff's notes. The firm was dissolved in about a year. He 
took plaintiff's notes about 1858 for $3,500, bearing ten per 
cent. interest. In 1857 he received a note of James A. Jones 
to him, for $987, which his son, the plaintiff, desired him to 
take, and hedid so. He received the Wakefield notes in 
1857. He also got four notes on Jolson, for $1000 each, 
to be paid in pine lumber. The James A. Jones note was 
never paid; he never heard of the account against his estate 
for $200. He received the Wakefield notes as payment. In 
1863 his son prepared a settlement. After final settlement, 
this witness states, he (plaintiff) borrowed $300, and he kept 
this till it amounted to $460.50, and then it was settled. He 
afterwards borrowed $150 of witness, and his wife gave her 
note. He never claimed that plaintiff owed him anything. 
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This witness, who is the father of plaintiff, then states, “1 
stated that the Johnson notes overpaid the principal of Ir- 
win’s indebtedness to me, but not the interest. Ido not owe 
Irwin anything that I know of.” 

These are the main facts of the case, derived from the state- 
ment of the father and son. They show very clearly that 
there was no ground for this action. 

There was then evidence introduced to contradict the testi- 
mony of the defendant, and to sustain it. It was clear that 
the plaintiff admitted a settlement with his father, and that 
he stated on various occasions, that he owed his father 
nothing; that they were even ; that he was “ out of father’s 
clutches.” 

The fact of his borrowing money of his father after this, 
and giving his note and his wife’s note, is almost conclusive 
evidence that he had no claim against him. 

But the facts are only important to this court in determin- 
ing the propriety of the instructions to the jury. Juries are 
the judges of facts, and we cannot disturb their verdict, how- 
ever abhorrent it may be to our views. 

The petition in this case was informal, but no demurrer 
was filed; there was in it a recital of various items of indebt- 
edness, but in substance it was a claim for the amonnt of 
money asserted to be due from defendant on a running ac- 
count between the parties. A single clause in the petition 
sounds like a claim for a trespass or trover and conversion ; 
but taking the whole petition together, we may infer that the 
trespass was waived. 

There are not five counts in the petition, nor can we under- 
stand the plaintiff as claiming but one judgment. The mo- 
tion in arrest for defects in the petition may therefore be 
properly overruled. 

The question arises on the instructions. 

The 8rd instruction given for the plaintiff is as follows: 
“If the jury believe from the evidence that the plaintiff was 
the owner of the carding machine mentioned in the petition, 
and the defendant took the same and converted it to his own 
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use, they would find for the plaintiff the value thereof.” And 
4th, “although the jury may believe from the evidence, that 
the plaintiff did duly deliver to the defendant the Johnson 
notes, and did receive his own without demanding a credit 
for the Jas. A. Jones’ note and account, the Wakefield’s note 
and the carding machine, and did state to persons that he had 
given these claims to the defendant to ‘get out of his clutches’ 
and did say that they ‘were even,’ yet if the jury further be- 
lieve from the evidence, that the plaintiff never had any credit 
for the same, and never received value therefor, they will 
disregard such declarations, and find according to the weight 
of evidence, unless the jury shall find that a settlement was 
made between the parties, and the notes, accounts and carding 
machine were included in the said settlement.” 

The 5th instruction for plaintiff was, “If the jury believe 
from the evidence, that any witness swore willfully falsely as 
to any matter material to the issue on this cause, they will 
disregard such false statements, and may disregard the whole 
of such witness’ testimony. 

The objection to the 4th instruction is, that althongh ab- 
stractly correct, and to a certain extent applicable to the facts 
in evidence, and to the main issue regarding the alleged set- 
tlement, yet it calls the attention of the jury to specific por- 
tions of the testimony, and directs the jury to disregard these 
declarations of plaintiff, if they believe the weight of evidence 
is against this truth. 

It will be observed that there was testimony, that after the 
alleged settlement between the father and son in 1863, the 
plaintiff borrowed considerable sums of money from the de- 
fendant, and gave his notes for the same. No reference is 
made in the instruction to this proof, which certainly, with- 
out explanation, was very strong proof that the plaintiff did 
not consider his father indebted to him in the sum of $3000, 
or any other sum, when he borrowed $350 of him, and gave 
his note for it. This instruction is ealeulated to mislead the 
jury by allowing them to disregard all testimony showing 
plaintiffs declarations, if, uwpen the, whole evidence, they 
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should conclude that his admissions were made in ignorance 
of his rights. At the same time there was other evidence in 
the case tending to the same result, and to this evidence no 
reference is made in the instruction. This instruction was a 
comment upon a particular part of the evidence ; it was a 
correct comment, but it was well calculated to mislead the 
jury. The entire evidence was for their consideration, and 
the admissions of plaintiff were a part of this, and entitled to 
due weight. So, also, was the evidence in regard to the loans 
of money made after 1863. 

The fifth instruction is one frequently given, and, we be- 
lieve, has been sustained by this court. It is undoubtedly 
law, but it is frequently calculated to mislead juries. It would 
be much better to tell a jury that they need not believe any 
witness any farther than they believe he speaks the truth. 
And it would be still better to say that the credibility of all 
witnesses is for them to determine, and that the whole evi- 
dence in the ease is for their consideration. 

The verdict in this ease seems to be unfounded, and not 
supported by the evidence, but this court has no power to in- 
terfere with the verdict of juries, after they have been sanc- 
tioned by the judge presiding on the trial. 

We shall reverse the judgment in this case, however, be- 
cause of the 4th instruction, and remand the ease for a new 
trial. Judgment reversed, and cause remanded. 





Wx. Lvcas, et al., Respondents, vs. F. M. Corn, ef al., Appel- 
Jants. 


1. Partnership, what essential thereto.—To constitute a partnership, there must 
be an agreement between the parties that they will, from a certain day or time, 
share the profits and be responsible for the losses, and carry on the business 
for their mutual benefit: and there must be an entering upon or conducting, 

* or doing business under such agreement, or some business preparatory there- 


to, to make them or either of them liable to third parties as partners, 
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Appeal from St. Clair Circuit Court. 
Burdett §& Smith, for Appellants. 
R. F. Buller, for Respondents. . 


Napron, Judge, delivered the opinion of the court. 


This suit was on a note of which the following is a copy: 
“St. Lonis. Mo., Oct. 27th, 1860. 

Six months after date, we, the subscribers. Francis M. Cole 
and Johnson Dawson of Indian Point, County of St. Clair, 
State of Missouri, promise to pay to Lucas, Thompson & Co., 
a firm composed of William Lucas, Charles L. Thompson & 
John Hicks, Jr., two hundred and eighty-three and seventy- 
eight hundred dollars for value received, negotiable and pay- 
able without defalcation or discount, with interest at the rate 
of ten per cent. per annum. 

(Signed) e F. M. Cole, 
John Dawson.” 

The defendant, Dawson, denied the execution of the note 
and denied the partnership with Cole, at the time of its exe- 
cution. It appears that Cole had been doing business at 
Indian Point as a merchant, for some years previous to Oct., 
1860, and during that month and before the execution of the 
note sued on, a partnership between him and Dawson was 
proposed and discussed and agreed on; that Cole went down 
to St. Louis and bonght the goods for which the note was 
given, and signed Dawson’s name; that upon his return 
Dawson kept the books of the concern in the name of Cole & 
Dawson, and supposed himself to be a partner, until in De- 
cember, when a difference of opinion arose between Cole & 
Dawson, and as Dawson supposed, the partnership never was 
consummated. And this was the only question in the ease, 
viz: whether a partnership actually existed between Cole & 
Dawson at the time of the execution of the note. 

The testimony is not preserved on the record, except as to 
its general tendency, and the only point here, arises on the 
instructions. 
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The court declared the lawas follows: “Ifthe defendants, 
Cole & Dawson, on or about the middle of Oct., 1860, and 
before the date of tle note sued on, entered into an agree- 
ment to sell goods in co-partnership at Indian Point, and after 
said agreement was made, the defendant, Cole, represented to 
plaintilfs that they were in co-partnership and bought goods 
ind gave a note in the joint names of both defendants, the court 
will find the issue for the plaintiffs, even though the court 
may believe from the evidence, that no invoice was taken, 
and that the said co-partnership was dissolved soon after the 
27th Oct. 1860. To constitute a partnership there must be 
an agreement between the parties, both consenting thereto, 
that they will, from a certain day or time, share the profits 
and be responsible for debts and losses and carry or the busi- 
ness for their mutual benefit; and there must be an entering 
upon or conducting or doing business under such agreement, 
or some business preparatory thereto, to make them or either 
of them liable to third parties as partners.” 

The question submitted to the court was chiefly one of fact, 
and the evidence not being preserved, the applicability of the 
instructions given and refused, to the facts proved, is not a 
point upon which this court has the means of determining. 
We see no objections to the declarations of law made on the 
trial. 

The fact that Dawson had agreed on a partnership with 
Cole, and that Cole bought the goods from plaintifis after the 
agreement, and signed Dawson’s name to the note for the pur- 
chase money, that Dawson kept the books subsequently in the 
name of Cole & Dawson, go very far to establish the authori- 
ty of Cole to sign’ Dawson’s name as partner. That Cole 
represented to plaintiffs that Dawson was his partner is ap- 
parent from the note itself. Dawson’s name could only have 
been signed by Cole on such assumption. 

The main objection to the instruction given by the court, 
which was asked by the defendant, but moditied by the court, 
was that theCourt considered business “preparatory to the bus 
iness of the partnership” as binding on the partnership. In this 
10—von. Lvtt. 
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ease the preparatory business evidently was the purchase of 
the goods in St. Louis, and the purchase was manifestly au- 
thorized by Dawson, who claimed the co-partnership long 
after the return of Cole, and kept the books in the name of 
Cole & Dawson. 

The judgment must be affirmed; the other judges concur. 





© 


Cuas. E. Wirson, ef al., Respondents, vs. Matirpa MaxweEtt, 
et al., Appe!lants. 

1. Practice, civil—Fraud in fact--Question for the jury—Upon mere questions 

of fraud in fact, the Supreme Court wili be reluctant to interfere with the ver- 


dict of a jury. 
Appeal from Jackson Circuit Court. 
J. H. Stover and .2. Comingo, for Appellants. 
J. K. Sheley, tor Respondents. 
Napron, judge, delivered the opinion of the court. 


This is a bill or proceeding to have two deeds declared 
fraudulent, so that the plaintiff, who bought under execution, 
may have a clear title to the lands sold. 

The plaintiffs were creditors to a small amount,—$120.00 or 
thereabouts,—of Wm. A. Maxwell, who was one of the heirs 
of Jno. Maxwell, deceased, who died in possession of a tract 
of land in Jackson county, of over 500 acres. The plaintiffs 
obtained a judgment before a justice, for their demand, and 
afterwards filed the transcript in the clerk’s office, and got an 
execution, and sold the defendant’s interest in the said lands, 
and became the purchasers. 

Previous to this sale, Mrs. Maxwell, the widow of John 
Maxwell, had bought from her son William his interest in his 
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father’s estate, and had conveyed a portion of it to another 
son of hers, who is also made defendant, This suit is to have 
these deeds declared fraudulent and void, on the ground that 
no consideration passed to the mother, and that the whole 
transaction was contrived to defeat creditors, and especially 
the plaintiffs. 

The Cireuit Judge submitted the question of fraud to a 
jury, and the jury found against the defendants, and the court 
adopted their finding and made a decree accordingly, setting 
aside the deeds, and confirming the plaintiff's title under the 
sheriff’s sale. And the evidence in the case is all preserved 
in the record, and we are asked to arrive at a different con 
clusion on it, which is said to be totally at variance with the 
facts. 

We should reluctantly venture to differ with a jury ona 
question of this sort, especially after receiving the sanction 
of the Cireuit Court. No points of law are made, and upon 
mere questions of fraud in fact, a jury is better qualified to 
determine than this eourt. The Circuit court was not bound 
by the verdict, but thougiit proper to adopt it, and upon an 
examination of the evidence, we hardly think it is a case to 
justify the interference of this court. 

Judgment aflirmed ; the other judges coneur. 
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Sourn Pacrric R. R. Co., Appellant, vs, Lactepr Cocrry, 
Respondent. 


1, Railroads—Atl. & Pac. R. R.— Tazxation— Act of Dec. 25, 1852, a contract.— 
The twelfth section of the act of Dec. 25th, 1832, and its acceptance by the 
Pacific Railroad, were a contract between the State and that company bind- 
ing the state, and for two years after its completion exempted that road from 
taxation, no dividend being declared in the meantime; and the same principle 
governs as to taxation of what is denominated as the South West Branch 

Railroad. (See decision in Pacific R. R. Co.v. Maguire, Wall. U. 8. Sup. Ct. R.) 
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-Ippeal from Laclede Circuit Court. 
Baker & Litton, for Appellant. 
V.H. Dale, P. P. Bland and G. W. Bradfield, tor Re- 


spondent. 
Napton, Judge, delivered the opinion of the court. 


In this case, at the last term of this court, a conclusion was 
reached by a majority of the court, and I prepared a very full 
statement of the facts, and an opinion upon all the points 
they were supposed to involve, but it having been suggested 
upon consultation, that a case involving the same question 
was then pending before the Supreme Court of the United 
States, and would be decided at an early day, it was thought 
best to defer any judgment until this decision was ascertained. 

For the question involved being in regard to the validity 
of an exemption from taxation, for two years, in the Pacific 
Railroad charter, its decision by this court, unless favorable 
to the exemption, would have been subject to reversal by the 
Supreme Court of the United States. The case of Pacitic 
Railroad Co. vs. Maguire, now reported in the newspapers, 
has determined the point and settled the question, so far as 
the two vears exemption is concerned ; and the railroad com- 
pany and the present owners do not claim any exemption 
since the expiration of the two years after its completion. 
Therefore it is useless to encumber our reports with a detailed 
investigation of the points already settled by the highest ju- 
dicial tribunal having cognizance of the case, and we simply 
refer to this case as determining the present and three other 
cases, now pending in this court. 

With the concurrence of all the judges, the judgment be- 
low must be reversed. 
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/ 
Barry County, Respondent, vs. Arranric & Pacrric R. R. 
Co., Appellant. 


1. Judgment reversed. See South Pacific R. R., Co. v. Laciede Co., ante p. 147. 
Appeal from Barry Circuit Court. 
Litton & Harding, tor Appellant. . 
M. H. Dale & Jos.8.Cravens, for Respondent. 
Narron, Judge, delivered the opinion of the court. 


This case depends on the same question decided in the 
Laclede County case, and the same order will be entered. 
Judgment reversed ; the other judges concur. 





© 


Lawrence County, Respondent, vs. Tae Atiantic & Pactric 
It. R. Co., Appellant. 


1, Judgment reversed. See South Pac. R. R. v. Laclede Co., ante p, 147. 
Appeal from Lawrence Circuit Court. 
Baker § Litton, for Appellant. 
Henry Brumback, for Respondent. 
Napron, Judge, delivered the opinion of the court. 


This case involves the same question determined in the 
Laclede County ease, and the same order must be entered for 
a reversal, 

Judgment reversed ; the other judges concur. 
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Lucy A. Acockx, Defendant in Error, vs. Ricuarp Srvaxr 
>] , 
Plaintiff in Error. 


1. Sheriff's deed—Recitals as to judgment in favor of administrator.—The re- 
cord entry of a judgment recited its rendition in favor of A. and B. The exe- 
cution recited judgment of same date for same sum and against same defend. 
ant, but in behalf of A. & B., as administrators, and alleged that their letters 
had been revoked, and that éxecution had been ordered in the name of the 
public administrator, and the substitution was shown by the court records. 
He/d, that the record taken together, sufficiently showed that the judgment was 
in favor of A. & B., in their administrative capacity, and that a sheriff’s deed 
reciting such judgment, was not guoad hoe defective. 

~ 
Wright § Johnson, for Plaintiff in Error, cited in argnu- 
ment, Wagn. Stat., 601; Crittenden vs. Leitensdorfer, 35 
Mo., 239. 


John S.Phelps, for Defendant in Error. 
Apams, Judge, delivered the opinion of the court. 


This was an action of ejectment for several hundred acres 
of land situated in Polk county. 

Both parties claim title under Esau Stuart, the plaintiff, by 
virtue of two sheriffs’ deeds, and the defendant by a subse- 
quent deed from Esau Stuart, who was the defendant in the 
execution sales, and sheriffs’ deeds under which the plaintiff 
claims. : 

The only material qnestion raised and discussed here, is 
whether the sheriffs deeds recited properly the judgment 
and executions, and whether such executions corresponded 
with the judgment that had been rendered by the Polk Cir- 
cuit Court against Esau Stuart. 

The two sheriff's deeds recited substantially that the execn- 
tious were issued on a judgmentin favor of James Atkinson 
and Benjamin F. Acock, as administrators of Robert E. Acock 
deceased, rendered on the 2ist day of October, 1863, for 
$2,577.30 debt, and $500 damages against Esau Stuart. 

After the plaintiff had closed her case by reading the sher- 
iff's deed and proof of damages, the defendant read the entry 
of the judgment, from the record, which was rendered on the 
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2ist of October, 1863, and it was agreed that this was the 
judgment referred to in the sheriff's deeds, and was the only 
judgment against Esau Stuart. The judgment as entered, is 
for $2,577.80 debt and $500 damages, and is in the following 
form: 

“Atkinson and Acock 

vs. Civil action. 
Esau Stuart. 

Now at this day come the plaintiffs, and it appearing to the 
satisfaction of the court that the writ of summons has been duly 
served, etc.” The entry then proceeds to render up a regular 
judgment against the defendant, Esau Stuart. The defendant 
then read the executions under which the sheriff's sales and 
deeds were made, which appear to have issued on a judgment 
for the same amount and of the same date as this above, but 
recite the judgment as being in favor of the plaintiffs as admin- 
istrators of Robert E. Acock, deceased. 

One of the executions further recites that the letters of ad- 
ministration of Acock and Atkinson had been revoked,and that 
execution had been ordered to issue on this judgment in the 
name of Millikan, as public administrator of Polk county, hav- 
ing charge of the estate of Robert E. Acock, deceased. 

The plaintiff then read an entry from the records, which 
recited that a judgment had been rendered on the 21st day 
of October 1863, in favor of Benjamin F. Acock and James 
Atkinson, as administrators of the estate of Robert E. Acock 
deceased, against Esau Stuart, and on the petition of Alexan- 
der Millikan, public administrator of Polk county, the court 
being satisfied of the facts, ordered execution on this judg- 
ment to be issued in favor of the public administrator, inas- 
much as the letters of administration of the plaintiffs had been 
revoked. This execution was issued, and was one of the 
executions under which one of the sheriffs sales and deeds 
were made. 

The simple question in the case is, Whether the whole re- 
eord as it stands before us, shows that the judgment which 
was entered on the Circuit Court records in the name of 
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Acock and Atkinson, was really in their names as adminis- 
trators of Robert E. Acock, deceased. 

The petition in that ease is not-before us. That ought to 
determine whether the judgment was in their individual or 
representative capacities. The Cireuit Court determined, in 
ordering the execution to issue in the name of the public 
administrator, that this judgment was in their representative 
capacities, as administrators of Robert E. Acock, deceased. 
And as it was agreed that there was no other judgment, we 
must presume that the whole record, including the petition, 
taken together, demonstrated the representative character of 
this judgment. 

Why neither party introduced the original petition on the 
trial, we are at a loss to imagine. That would have shown 
beyond dispute the real character of this judgment. But we 
think it sufficiently appears from the record, as it stands be- 
fore us, that the judgment was not in their individual but in 
their representative capacities as administrators. 

The Cireuit Court took this view of the ease, and rendered 
judgment in favor of the plaintiff. We see no good reason 
to decide otherwise. The judgment will therefore be af- 
firmed. The other judges concur. 





co) 


W. S. Spare, Respondent, vs. Sr. Louis, Kansas City & 
Northern R. R. Co., Appellant 


1. Railroads—Timbered lands—Inclosure of goad along.—Under the statute 
touching Railroad Companies, (Wagn. Stat., 310, 3 45) they are bound to 
fence tlie line of their roads adjoining inclosed lands, aithough timbered. 

2. Rai/roads—Action for damrges inname of owner—Constr, Stat.—Suit against 

a railroad company, to recover double damages for injuries to stock, need not 

be brought in the name of the State, under 3 42 of the Railroad Act, (Wagn. 

Stat., 310) but may be instituted in the name of tie owner, under 3 43, 

(p. 310-11). 
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Appeal from Randolph Circuit Court. 
Woodson §& Reed, for Appellant. 
T. B. Kimbrough, for Respondent. 
Avams, Judge, delivered the opinion of the court. 


This was an action for double damages, brought under the 
statute, (§ 43, 1 Wagn. Stat., 310) for killing a cow belonging 
to plaintiff. 

The cow was killed by the defendant’s cars, at a point 
where the road runs along or adjoining a timbered inclosure. 
Judgment was rendered in favor of the plaintiff for double 
damages, and the defendant has appealed to this court. 

Two questions were raised ; first, was the defendant bound 
to fence its track where it passes through or adjoining tim- 
bered inclosures ; and, second, ean the plaintiff sue in his own 
name, or must the suit be brought in the name of the State ? 

Both of these questions have been settled by this court, and 
we are satisfied that they have been properly considered and 
determined, ~ 

The defeidant was bound to fence its road where it passes 
through or adjoining timbered inclosures, and the suit was 
properly brought in the name of the plaintiff. (See Hudson 
vs. St. L., K. C. & N. R. LR. Co., 53 Mo., 525; Slattery 
vs. St. L.. K.C. & N. R. R., 55 Mo., 362; Fickle vs. St. L. 
K.C. & N. R. R. Co., 54 Mo., 220; Seaton vs. Chicago, R. 
I. & P.R. R. Co., 55 Mo., 416.) | 


Let the judgment be affirmed ; all the judges concur. 
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Beng. F. Acocx, Plaintiff in Error, vs. Lucy A. Acoox, De- 

fendant in Error. 

1. Judgment—Fraud and irregularity.—A party seeking to set aside a judgment 
for fraud or irregularity must take the burden of proof, of establishing his 
charges. 

2. Practice, civil—Motion for new trial—Points not embraced in, disregarded in 
Supreme Court.—Points not embodied in a motion for a new trial will be dis. 
regarded in the Supreme Court. 


Error to Polk Circuit Court. 

Wright § Abbe and Johnson, for Plaintiff in Error. 

Mc.afee § Phelps, for Defendant in Error. 

Waener, Judge, delivered the opinion of the court. 

The plaintiff instituted this proceeding in the circuit court 
for the purpose of setting aside a judgment obtained against 
him by the defendant on constructive notice. 

The petition charges, that the defendant had no valid claim 
against the plaintiff, and that the judgment was procured 
wrongfully and fraudulently. On motion a part of the peti- 
tion was stricken out, and the defendant then filed her an- 
swer denying all the allegations therein. 

The only evidence introduced by the plaintiff was the record 
of the suit in which the judgment was sought to-be set aside; 
by which it appeared, that the defendant, in November, 1864, 
commenced her suit by attachment in the Polk circuit court 
upon a contract in writing made in 1861, and alleged to be 
in the possession or under the control of plaintiff or one 
Robinson, and not in the possession of defendant; and stated 
that said contract was signed by plaintiff and Robinson, stating 
that they had bought the distributive share or interest of the 
defendant, in the slaves belonging to the estate of her hus- 
band, R. E. Acock, deceased; that her share of said slaves 
was delivered to plaintiff and Robinson; and they promised 
and agreed, in consideration thereof, to pay defendant for her 
interest the appraised value of the slaves less ten per cent, 
—one-half in promissory notes and the residue in real estate. 

The appraised value of the slaves was $17,100, and the de- 
fendant was entitled to one-sixth part of the same. It was 
also agreed that defendant might retain one slave valued at 
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$800; and it was then alleged that defendant and Robinson 
failed and refused to comply with their agreement. 

With the petition were filed an affidavit and bond for an at- 
attachment in due form, and a writ was issued which was 
levied on certain lands belonging to plaintiff. Publication 
was regularly made and proved. The writ was returnable to 
the March term, 1865, at which term no answer being filed, an 
interlocutory judgment was taken. At an adjourned term of 
the next regular court, on the 11th day of December, 1865, a 
final and special judgment was rendered in favor of defend- 
ant for $1,845 debt and $513.51 damages, and in conformity 
therewith, a special execution was issued, and the land sold 
and purchased by one Eno, to whom a deed was made. On 
the 28th day of November, 1868, this petition was filed by the 
plaintiff to set aside the judgment. 

The petition in this case does not proceed under the provi- 
sions of the statute in reference to setting aside judgments tn 
attachment proceedings, rendered on publication only, for that 
requires that the proceeding should be instituted within two 
years—which was not done here. (1 Wagn. Stat., § 60, p. 193, 
et seg.) It is then, simply a petition to avoid the judgment 
for fraud or irregularity. 

The principal ground insisted upon now, is, that the peti- 
tion in the attachment suit was founded on a written contract 
for defendant’s share of the slaves, which was valued at 
$2.850, and that the affidavit stated the demand to be justly due, 
after allowing credits and off-sets, amounting to $1,845 and in- 
terest, and that the judgment was for the latter sum and dam- 
ages. Now the interest of the slaves, was valued at $2,850, 
as stated, but as the defendant kept one at $800, and then de- 
ducted ten per cent., it would just, leave $1,845, the amount 
sworn to in the affidavit. 

The damages,which it is claimed were not asked for in the 
petition and net spoken of in the order of publication, were 
nothing more than the interest on the demand which was di- 
rectly asked for. This is the usual manner of writing up 
judgments. 
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The petition sets forth a claim for a demand and interest. 
When the judgment is entered, the demand is styled the plain- 
tiff’s debt, and the interest is termed his damages. The evi- 
dence on which the judgment was rendered was satisfactory 
to the court and we will not review it. We fail wholly to 
see anything in the shape of an irregularity authorizing us to 
disturb the judgment. 

The plaintiff introduced no evidence whatever, to sustain 
his allegation of frand; but the defendant did what was 
not necessary, she again introduced her evidence, and proved 
up her ease clearly and satisfactorily. The court therefore 
committed no error in deciding in her favor. 

The action of the court in striking out a part of the plain- 
tiffs petition we will not review. It was not embodied as 
one of the errors, or points insisted upon in the motion for a 
new trial, and therefore must be disregarded. (Curtis vs, 
Curtis, 54 Mo., 351, and eases cited.) 

Moreover, it does not appear, that in consequence of that 
ruling, the plaintiff was deprived of any evidence he possessed, 
Under the allegations of fraud which remained, he might 
have introduced any witness he had on the subject, but he 
seems to have had none. He relied wholly on the record in 
the former suit and that was palpably insufficient to sustain 
him. | 

Judgment affirmed ; the other judges concur. 





Gorman B. Brown, Defendant in Error, vs. Toe Mayor, 
CounctLMEN AND Crrizens or Guiascow, Plaintiffs in Error. 


1. Damages—Municipalitiee—Failure to repair strects—Measure of liability.— 
City authorities are bound to keep in repair only such streets and parts of 
streets as are necessary for the convenience and use of the traveling public, 
and where at the point of accident the street was abundantly wide and well re- 
paired to enable persons, with the exercise of ordinary care, to avoid the in- 
jury, the city will not be respons:ble merely from the existence of a defect in. 


the untraveled portion of the street. 
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Error to Howard Circuit Court. 
Mayor § Pitts, for Defendant in Error. 


Turner § Cuples and W. IT. Lewis, for Plaintiffs in Error, 
cited Bassett vs. St. Joseph, 58 Mo., 290. 


Surrwoop, Judge, delivered the opinion of the court. 


On the trial of this eanse, the evidence tended to show 
that as plaintifi’s wagon and team were being driven into the 
city of Glasgow, the team becoming frightened by persons 
riding up behind it and making a noise, commenced running 
away, whereupon the driver jumped out, leaving four ‘women 
passengers in the wagon ; that the horses then ran down the 
street towards the Missouri river, and after running about five 
squares, ran into a hole or gully on the side of the street, 
causing thereby the death of one of the horses and serious in- 
jury to the other, as well as considerable damage to the wagon 
and harness; that the hole or gully was not in the traveled 
portion of the street; that the part of the street where the 
hole was, could not be traveled, but that opposite the place 
where the accident occurred, the street was fifty-five feet wide, 
and the traveled portion thereof was thirty feet in width, and 
was in such condition that wagons and teams could,without any 
difficulty, safely travel along free from any danger in conse- 
quence of the existence of the hole or gully referred to, if ordi- 
nary care were used in driving them. Evidence was also 
adduced as to the amount of the damage sustained. 

Upon this alleged state of facts, the plaintiff sought a re- 
covery from the corporate authorities of the city, and the jury, 
under the instructions of the court, rendered a verdict in fa- 
vor of the plaintiff. 

The instructions given on his behalf, were to the following 
effect: that the defendants were required to keep the streets 
of the city ina proper state of repair, so that such streets 
should be reasonably safe for travel ; and any neglect in this 
particular, resulting in injury, would render them liable to 












































JEFFERSON CITY. 





Brown v. Mayor, Councilmen and Citizens of Glasgow. 





the plaintiff to the extent of such injury, unless it were occa- 
sioned by the negligence or carelessness of plaintiff or his 
agent. 

And the defendants were refused instructions, which told 
the jury in substance, that plaintiff, before he could recover, 
must prove that the alleged injury was occasioned alone by 
the alleged defect in the street, without any fault, neglect, 
and mismanagement on the part of himself or his driver ; and 
if that street was safe and in good order, of a sufficient width 
to have been traveled safely with ordinary care and prudence; 
and the damage was occasioned by the plaintiff's team getting 
from under the control of the driver and running away oute 
side of the usually travelel portion of the street, to the spot 
where the accident took place, the defendants were not liable. * 

In a ease recently decided by this court, that of Bassett vs. 
The City of St. Joseph, (53 Mo., 290) the subject of the lia- 
bility of cities in respect to keeping their streets in repair, is 
fully discussed, and many of the authorities reviewed and 
commented on, and it is there held that the city is not “ re- 
quired or bound to keep all of her streets in good repair un- 
der all cireumstances. She is only bound to keep such streets 
and such parts of streets in repair as are necessary for the con- 
venience and use of the traveling public. * * * * * * 
There are streets or parts of streets in many cities, which 
are not at present necessary for the convenience of the public, 
whiclr will be brought into use by the growth of the city, or 
there may be streets that have more width than is necessary 
for the present use or the requirements of travel. All that 
is required insuch eases is, that the city see that as the streets 
are required for use, they shall be placed in a reasonably safe 
condition for the convenience of travel.” 

In Titus vs. Inhabitants of Northbridge, (97 Mass., 258) 
where there was a defect in the higiiway, which the town was 
bound to keep in repair, and a horse, by reason of fright or 
otherwise, becoming actually uncontrollable, ran until he 
came to the above mentioned defect, and an injury was there- 
by occasioned, it was held that the town was not liable for the 
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injury, unless it further appeared that such injury would have 
resulted irrespective of the question whether the driver had 
lost control of the horse or not. And this case, although in 
conflict with the decisions in some other States, seems to me 
to enunciate the better doctrine. For it would certainly be a 
most unreasonable demand to require the corporate authori- 
ties of a city not only to provide safe and commodious streets 
for all ordinary purposes of travel, but to provide thorough- 
fares of such ample dimensions and such matchless grade, that 
accidents, even from runaway teams, would be absolute im- 
possibilities. 

In the ease at bar the evidence conclusively shows, that 
the thoroughfare on which the accident occurred was of suf- 
ficient width for all the travel usual thereon, and that the ex- 
ercise of only an ordinary amount of care would have pre- 
vented any injury, notwithstanding the defect which existed 
in the untraveled portion of the street; and that the injury 
which occurred to plaintiff, was not the result of the defect 
in the street per se, but of the driver losing or rather aban- 
doning control of the horses. 

For these reasons the instructions given on behalf of the 
plaintiff, although abstractly correct, should have been re- 
fused as having no applicability to the facts adduced in evi- 
dence. 

On the contrary, the instructions asked by defendants 
should have been given; as not only did they state the law 
correctly, as laid down in the authorities I have cited, but 
they exactly fitted the case established by the testimony. 

The judgment must be reversed and the cause remanded ; 
all the judges coneur. 
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W. P. Jounson, Respondent, vs. Aaron Gage, Appellant. 


1. Attachment—Order of publication—Variunce—What not material—When 
order may be published —The fact that the published order in an attachment 
suit purported to have been made by the order of the clerk instead of that of 
the court as stated in the original order, wiil not vitiate a sale of land under 
it in a collateral proceeding. And a publication ordered by the clerk in va- 
cation after the lapse of two terms from the date of process, and without any 
new affidavit would be good. (Kane vs. McCown, 55 Mo., 181.) 

2. Attachment—Order of publication—Filing papers—Presumption as to.—The 


- 
- 


issuanée of an order of publication raises the presumption that the petition 
and other papers in the case had been filed theretofore, without any indorse- 
ment thereon of the date of filing. 

8. Atiachment—Jurisdiction—Publication.—Whiere in an attachment suit the 
required aflidavit and bond have been filed, and an attachment regularly is- 
sued, and land seized and levied on by virtue of the attachment, the court 
thereby acquires jurisdiction of the case as to the property attached, and a 
judgment rendered in such cause against the property attached will not be 
void, although no sufficient publication has been made. (Freeman vs. Thomp- 
son, 58 Mo., 183; Holland vs. Adair, 55 Mo., 40.) 

Appeal from Polk Circuit Court. 
Baker & Ellis, for Appellant. 
W. P. Johnson, for Respondent. 
Vortes, Judge, delivered the opinion of the court. 


This was an action of ejectment brought in the Polk Cir- 
cuit Court, to recover the possession of lands in Polk county, 
in the petition described. The petition was in the usual form. 
The answer was a denial of the facts stated in the petition. 
Both parties claim to derive their title from T. D. Hall 
und John B. Wells. 

The trial was had before the court, no jury being required 
by the parties. 

The plaintiff read in evidence, without objection, a deed 
executed by Thomas D. Hall and John B. Wells, dated June 
10th, 1870, purporting to convey the land in controversy to 
the plaintiff, and it is not disputed that the deed is sufficient 
for the purpose, provided said Hall and Wells were the own- 
ers of the land at the time the deed was exeented. The plain- 
tiff also offered evidence as to the value of the rents and 
profits, ete. 
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The defendant on his part offered in evidence ; first, a deed 
from one John Caldwell, as sheriff of Polk county, dated Sep- 
tember 28th, 1865, purporting to convey the interest of 
Thomas D. Hall in the land in controversy, to one James 

Saker. The deed recited that on the 22d day of May 1863, 
a writ of attachment was issued by the clerk of the Circuit 
Court of Polk county, in favor of Daniel Molder and against 
Thomas D. Hall, which was delivered to the sheriff of Poik 

Jounty, and by virtue of which said sheriff, on the 25th day 
of May, 1863, seized and levied upon the land in controversy. 
Said cause was proceeded in to judgment and execution 
against said lands, and a sale thereof to said Baker on the 28th 
day of September, 1865. The deed concludes by conveying 
the land to said Baker, in proper form. There is no objec- 
tion made as to the sufficiency of the form of said deed. 

The defendant then read in evidence another deed from 
the sheriff of Polk county, to said James Baker, purporting 
to convey the lands in controversy to said Baker. This last 
deed recited that on the 21st day of January, 1864, a writ of 
attachment was issued by the clerk of the Polk Co. Cireuit 
Courtin favor of James P. Beck, executor of the estate of Pres- 
ton Beck and against Thomas D. Hall and John B. Wells. 
which was delivered to said sheriff, and by him on the 5th day 
of March, 1864, levied on all of the right, title anddénterest of 
said defendants in the land in controversy. The suit in which 
the attachment was issned, was prosecuted to a judgment, 
and the land ordered to be sold to pay the judgment. A spe- 
cial execution was issued on said judgment and the Jand sold 
in due form of law, and conveyed to said Baker. 

The defendant then read in evidence a deed from said Ba- 
ker, purporting to convey the land to defendant. These 
deeds were all unobjectionable in form, and it is not insisted 
that they were insufficient to convey the land in controversy 
to the defendant, provided the judgments upon which the 
executions were issued, were valid judgments and sufficient 
to uphold the executions issued thereon, so as to confer title 

11—voL. Lv. 
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by the sales and sheriffs’ deeds thereunder. This was all of 
the evidence offered or given by the defendant. 

The plaintiff, to show the invalidity of the judgments un- 
der which the land was sold to Baker, offered and read in 
evidence the entire record and proceedings in the cases of 
Molder against Thomas D. Hall, and the case of Beck against 
Thomas D. Tall, and John B. Wells; after which the evi- 
dence was closed. 

At the request of the plaintiff the court then, among other 
declirations of law made, declared it to be as follows: 

Ist. “The judgment read in evidence in favor of James 
Beck, executor of the estate of Preston Beck, deceased, against 
Thomas D. Hall, was rendered without notice actual or con- 
structive, and is void, and the sale made under said judgment 
and said execution by the sheriff, conveyed no title to James 
Baker.” 

2nd. “The judgment read in evidence in favor of Daniei 
Molder and against T. D. Tall and John Wells, having been 
rendered without notice, is void, and the sale made and deed 
executed under the same by the sheriff conveyed no title to 
James Baker.” 

The defendant objected to these declarations of law. but 
his objections were overruled, and he at the time excepted. 

Judgment was then rendered in favor of the plaintiff ; after 
which the defendant filed a motion fora new trial, which be- 
ing overruled by the court, he excepted and appealed to this 
court. 

It will be seen from the declaration of law above set forth, 
that the whole case was made to turn, so far as the defend- 
ant’s title is concerned, on the want of notice to the defend- 
ants in the judgments and executions under which the land 
was sold to Baker. For it is not questioned that the deed of 
Baker to the defendant conveyed to defendant whatever title 
he had, or that it was prior in time to the deed from Mall and 
Wells to plaintiff. 

It is not seriously questioned in this court, but that a proper 
affidavit was filed in each of the cases referred to, to author- 
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ize an attachment to issue, or that the attachments were regu- 
larly issued and levied on the land in question. But it is in- 
sisted that no sufficient publication or service was made on 
or against the defendants in either of the cases, to authorize 
the court to render a judgment therein, and that, therefore, 
the judgments and all of the subsequent proceedings there- 
under are wholly void, and that the sheriffs’ deeds to Baker 
therefor vested no title whatever in him to the land in con- 
troversy. 

In the ease of Molder vs, Tall, at the next term of the Polk 
Circuit Court, after the commencement of the suit andthe 
issuance of the attachment, which was holden in October 
1863, it appearing to the court that no service had been had 
on the defendant, the court made an order requiring publica- 
tion to be made in properform. It seems that no publication 
was made under this order. 

At the next term of court, holden in the month of April, 
1864, no publication having been made under the former 
order of the court, a second order of publication was nlade 
by the court, notifying the defendant to appear and plead 
at the next term of the court, to be commenced on the 4th 
Monday in September, 1864. This order of publication was 
in due form and in compliance with the statute. 

It appears from the record, that after the adjournment of 
the court, a copy of this last order was published in proper 
time, except that there was a variance between the publica- 
tion made and the one ordered by the court, in the fact, that 
the order of publication actually published and proved, pur- 
ported in the commencement to have been made by the clerk 
of the court in place of by the court. In all other particulars 
it conformed to the order made by the court. 

It is objected by the plaintiff, that inasmuch as there had 
been tio terms of the court after the service of the attach. 
ment, the clerk had no jurisdiction to make an order of pub- 
lication, and that the publication of said order was a mere 
nullity and the judgment rendered in the case therefore void. 
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[think that the publication made in this case was suffi- 
cient. The publication was substantially as ordered by the 
court; the fact that it purported, as published, to have been 
made by the order of the clerk, would at most, only be an ir- 
regularity which could not be taken advantage of in a col- 
lateral proceeding. And it has been held by this court, that 
a publication ordered by the clerk in vacation, after two terms 
of the court and no new affidavit filed, would-be good. 
This exact question was discussed and decided by this court 
at the last January term, in the case of Kane vs. McCown, 
(55 Mo., 181) to which reference is made for the Jaw on that 
subject. 

It is claimed by the plaintiff that it appears from the record 
of the proceedings had in the case of Beck, Ex’r, vs. Hall and 
Wells, that the court had no jurisdiction to render the special 
judgment against the property attached, and that the judg- 
ment in that case is also void, and could not afford any foun- 
dation for an execution or sheriffs deed thereon. The 
first objection made to the proceedings in that case is, 
that it does not appear from the transcript of the case that 
the petition and other papers in the case were filed with the 
clerk before the issuance of the attachment, and that the clerk 
had not indorsed his approval of the attachment bond on the 
bond. These objections are extremely technical. Itmay be 
true that the record does not show the date of the filing of the 
petition, but it is not to be presumed that the clerk would or 
could issue an attachment in a case in which the amount 
claimed by the petition and affidavits are recited when no 
such papers were filed before him. And then these papers all 
appear in the transcript in their regular order, and there is 
no reason to presume that they were not filed with the clerk, 
althongh they may not appear to have been marked as filed 
on the papers by him and the fact that his approval is not 
indorsed on the attachment bond, would only amount to 
an irregularity which would not render the proceedings 
wholly void. 
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It is next insisted by the plaintiff that the judgment is void 
because there was no suflicient publication made of the pen- 
dency of the suit before the rendition of the judgment. It is 
shown by the record that what purported to be an order of 
publication made by the court, had been duly published and 
proved, there being no objection to either the form or proof 
of the order of publication; but there is nothing in the re- 
cord to show that the court in fact ever made any such order 
of publication as that which was published, and which pur- 
ports to have been made by the court. 

It is hardly necessary to discuss in this case the effect of 
such an omission in the record of this order. The effect of 
a number of Jate decisions of this court is, that where in an 
attachment suit, the required affidavit and bond have been 
filed, and an attachment regularly issued, and Jand seized and 
levied on by virtue of the attachment, the court thereby ac- 
quires jurisdiction of the case as to the property attached, 
and that a judgment rendered in such cause against the prop- 
erty attached will not be void, althongh no sufficient publi- 
eation is made; that the omission to prove publication is only 
an irregularity in the proceedings in a case of which the court 
already has jurisdiction, so far as the attached property is 
concerned, and that althongh a judgment rendered in such 
vase might be set aside for irregularity in a direct proceeding 
for that purpose, yet the judgment would not be held abso- 
lutely void in a collateral proceeding. 

This question has been so fully discussed in recent cases de- 
cided in this court, that itis deemed unnecessary to do more 
in this case than to refer to those cases and the authorities 
therein cited. (Freeman vs. Thompson, 53 Mo., 183; Kane 
vs. M:Cown, 55 Mo., 181; Holland vs. Adair, 55 Mo., 40.) 

The case of Bray vs. McClurg, (55 Mo., 128) only holds 
that there must be, in such eases, such an aflidavit as is re- 
quired by the statute, in order to authorize the issue of the 
attachment and give the court jurisdiction of the case or over 
the property attached, and is not in conflict with the view 
taken in the other cases. 











JEFFERSON CITY. 





Charles v. McCune. 





[t follows that the declarations of law given by the court 
as hereinbefore set forth, were improper. 

The judgment is therefore reversed, and the cause re- 
manded. Judge Adams concnrs in the result; the other 
judges concur. 


Hyram J. Cuarves, Plaintiff in Error, vs. Mary T. McCung, 
Defendant in Error. 

1. Actions—Trover of stock sent South during the war.—In suit for the value of 
certain stock, where it appeared that plaintiff had sent the same from Missouri 
into Texas after the President’s proclamation of non-intercourse of August 
16th, 1S61, and that defendant had there converted it to his own use ; held, that 
these facts would not bar plaintiff’s right of recovery, The plaintiffs act in 
sending the stock through the lines authorized its appropriation by the general 
government but not by a private citizen, 


Error from Greene Circuit Court. 
Bray & Hardin, for Plaintiff in Error, 


I. No doubt if plaintif— sent his mules into an insurree- 
tionary district from the State of Missouri, the government of 
the United States would have had the right and authority 
whilst they were in transit, to have seized and confiscated 
them under the act of July 18th, 1861. But this right is 
given alone to the government for revenue purposes, and not 
to individuals in their private capacity and for their own pri- 
vate gain. This is not a penal statute but a revenue statute, 
and must be liberally construed so as to accomplish its object. 

McAfee § Phelps, for Defendant in Error. 

The transaction between the plaintiff and the deceased 
was unlawful and no suit ean be sustained. (The Reform, 3 
Wall.. 632; The Sea Lion, 5 Wall., 647; The Ouchita, 6 Wall. 
521.) In Carson vs. Horton, (46 Mo., 467,) the suit was ona 
note given in the State of Arkansas in Nov., 1861. The de- 
fendant plead the illegality of the consideration, and proved 
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the note was given in consideration of slaves taken from this 
State to Arkansas during the war, and it was held that plain- 
tiff could not recover. 


Waener, Judge, delivered the opinion of the court. 


From the record it appears, that in 1863, the plaintiff and 
one McCune, defendant’s intestate, both had stock in Texas in 
charge of a Mr. Messick, and that the stock had previously 
been taken there from this State. Plaintiff had three mules, 
and M-Cane obtained possession of them from Messick and 
converted them to his own use, 

On the trial the plaintiff asked the court to instruct the 
jury that if they believed from the evidence, that McCune 
obtained the possession of plaintiff's mules by representing to 
Messick that he had purchased them of plaintiffior by any 
other means, then they should find the issue for the plaintiff 
for the value of the mules, 

This instruction the court refused to give, but, in behalf 
of the defendant, declared the law to be, that on and after 
the 16th day of August, 1861,and up to and ineluding the 
year 1865, the plaintiff was, by law, prohibited from taking 
or sending his mules into Texas from this State, and if the 
jury believed that plaintiff did, in the ycar 1861, and after 
the 16th day of August, send or take, or direct, or consent 
that said mules should be taken from this State into the State 
of Texas, and that said mules were so taken or sent, then they 
should find the issue for the defendant, notwithstanding they 
might believe from the evidence, that after said mules were 
so taken or sent into Texas, McCune bonght the mules from 
plaintiff or took and converted them to his own use. 

After this instruction was given, plaintiff took a non-snit 
wirh leave to move to set the same aside, and after the refusal 
of the court to set aside the non-suit le sued out his writ of 
of error. 

In support of the judgment below it is now insisted, that 
after the passage of the non intereourse act by Congress and 
the President’s proclamation, it was illegal for the plaintiff to 
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remove his property into one of the insurrectionary States, 
and that no recovery can be had against any person for 
taking the same. 

The fifth section of the act of July 13th, 1861, (12 U. 8. 
Stat. at Large, 257,) authorized the President under the 
circumstances mentioned, to declare any State or part of s 
State, to be “in a state of insurrection against the United 
States,” and it enacts that thereupon, “ali commercial inter- 
course by and between the same and the citizens thereof. and 
the citizens of the rest of the United States, shall cease and 
be unlawful so long as sueh condition of hostility shall con- 
tinne, and all goods and chattels, wares and merchandise, 
coming from said State or section into the other parts of the 
United States, and all proceeding to such State or section, by 
Jand or water, shall, together with the vessel or vehicle con- 
veying the same, or conveying persons to or from such State 
or section, be forfeited to the United States.” 

In accordance with this enactment, on the 16th day of An- 
gust, 1861, the President issued his proclamation interdicting 
allintercourse between the respective States or sections in hos- 
tility to the United States, with certain specified exceptions. 
The language of the act is clear and there is no room for doubt as 
to its meaning or effeet. Commercial intercourse between the 
inhabitants of territory in insurrection, and those of territory 
not in insurrection was entirely prohibited, except under the 
license of the President, and according to certain regulations. 

In the case of the Ouachita Cotton, (6 Wall., 521,) it was 
held, that the statute just referred to and the subsequent 
President’s proclamation, rendered void all purchases of 
cotton from the rebel Confederacy by citizens or corpora- 
tions of New Orleans, after the 6th of May, 1862. From this 
latter time dates the restoration of the national] anthority over 
New Orleans, and that part of Louisiana; and hence its citi- 
zens thenceforth, come within the disabilities of the acts. The 
law cuts off commercial intercourse, and was aimed at the re- 
sources of the enemy. 
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In the present ease the removal of the property was un- 
questionably illegal and rendered it liable to confiscation by 
the government. But both of the parties were citizens of 
the same jurisdiction, and there was no trading or inter- 
course with the enemy. 

Because plaintiffs property was illegally in another State 
or section, it does not thence follow that another person had 
the right to appropriate it without having any legal or moral 
elaim upon it. The government might have confiscated it 
for the public use, but I cannot see what right McCune had 
to confiseate it fur his private benefit. 

Wherefore it follows that the judgment should be reversed 
and the cause remanded; the other judges concur, 





Jos. C. Parry, Plaintiff in Error, vs. G. H. Warser, Aps'R 

or ANDERSON S. Jones, Defendant in Error. 

1, Kvidence—Conients of lost record—Nature of action to prove.—The general 
rule is, that if a record is lost or destroyed, its contents may be proved like 
those of any other instrument. And the party may proceed by his common 
law action without resorting to the statutory remedy, 


Error to Barton Circuit Court. 
‘1. W. Brown §& Bray, for Plaintiff in Error. 
G. H. Walser, for Defendant in Error, 
Vorirs, Judge, delivered the opinion of the court. 


This action was brought in the Barton Cirenit Court by 
the plaintiffagainst Anderson 8S. Jones and James Ruther- 
ford, who were at the time living, but who, after the com- 
mencement of the suit both died, after which, their adminis- 
trators were made parties defendant. 

The action was brought to recover the amount of a judg- 
ment charged to have been rendered by one Benjamin L. 
Hayward, a justice of the peace in and for Lamar township 
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in Barton County in the State of Missouri, in favor of Joseph 
W. Petty, and against said Jones and Rutherford, on the 26thi 
day of January, 1861, and afterwards assigned by said Petty 
to the plaintiff. It was alleged in the petition that the docket 
entry of the judgment and all of the papers connected there- 
with had been lost or destroved. 

The defendants, by their answer, denied all of the allega- 
tions in the petition, except the allegations that the docket 
entry of the judgment and the papers in the ease had been 
lost or destroyed. 

When the case came on for hearing the parties waived a 
jury, and trial was commenced before the court. The plain- 
tiff after introducing evidence tending to prove the rendi- 
tion of the judgment by the justice, arid the loss or destruction 
of the docket entry of the judgment, and of the papers con- 
nected therewith, offered to prove, by parol evidence, the re 
covery and rendition of the judgment and the terms and con- 
tents thereof. To this evidence the defendants objected, for 
the reason that no proof had been made that the docket of B. 
L. Hayward was either lost or destroved. 

The court sustained the objection and excluded all evi- 
dence offered in the cause in relation to said judgment, for the 
reason, that it had not been shown to the satisfaction of the 
court that the docket of the justice had been lost or destroyed, 

The plaintiff then took a non-suit with leave to move to 
set the same aside, which motion was afterwards filed and 
overruled by the court and final judgment rendered against 
the plaintiff. The plaintiff, at the time, excepted to the 
several rulings of the court in excluding the evidence offered, 
aud in overruling his motion to set aside the non-suit. and in 
rendering the final judgment in the cause, and has brought 
the case to this court by writ of error. 

The only question raised by the record inthis case, neces- 
sary to be considered by this court, is. as to the propriety of 
the action of the Common Pleas Court in excluding the evi- 
dence offered by the plaintiff, to prove the contents or terms 
of the judgment rendered by the justice. 
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The preliminary evidence introduced by the plaintiff to 
show the existence of the jadgment, and its loss or destruction, 
was to the following effect: that on the 26th day of Janu- 
ary, 1861, Benjamin L. Iayward was an acting justice of the 
peace in Lamar township in Barton County, State of Mis- 
aouri; that on said day, Joseph Petty recovered in the court 
of said justice, a judgment against Anderson §, Jones and 
James Rutherford, which judgment was recovered on a prom- 
issory note, and was for the sum of one hundred and twenty- 
four dollars and thirty-seven cents; that about July, 1861, said 
justice of the peace left the State of Missouri and removed 
to, and settled in, the State of Kansas, where he afterwards 
died; that J. IL. Remsburgh was elected, and acted as jus- 
tice of the peace in said Lamar township as the successor of 
said Hayward; that said Remsburgh kept the books and 
papers pertaining to his office at his house; that his honse was 
burned while he was absent from home in the vear 1862; 
that the court house in Barton County, together with nearly 
all of the papers therein, was destroyed by fire in the year 
1862; that the clerk of the County and Circuit Court, who 
was elected and had charge of the offices and papers pertain- 
ing thereto, in the vear 1865 had made diligent search through 
the ofiices in his charge and could not find either the docket 
or papers of the said Hayward as justice of the peace, and 
that no such papers had been seen, in either the office of the 
clerk of the County Court or of the Circuit Court, since said 
clerk took charge of said oflices, and no papers could be found 
there up to the time of bringing this suit. 

Plaintiff then introduced asa witness one A. S. Iarrington 
who stated, that he was a justice of the peace in Lamar 
township in Barton County, Missouri, in the vear 1866; that 
he was the successor to J. I. Remsburgh, and that Remsburgh 
was the successor to Benj. L. Hayward; that neither the 
docket or any papers of said Hayward, as justice of the peace 
or otherwise, had ever come into his hands. 

The plaintiff, after the introduction of this evidence, intro- 
duced one Nathan Bray, by whom he offered to prove the 
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rendition and contents and terms of the judgment rendered 
in favor of said Parry, and against said Jones and Rutherford 
as before stated, which was rejected by the court as herein- 
before stated. 

We think that the court improperly excluded the parol 
evidence to establish the existence and contents of the lost or 
destroved record of the judgment. The general rule is, that if 
a record is lost, its contents may be proved like any other docu- 
ment, and the evidence given in this case, preliminary to the 
proof of the contents of the record, was sufficient to prove its 
destruction. In fact, the evidence seems to be almost — 
sive on that subject. (Foulk vs. Colburn, 48 Mo., 225; | 
Green]. Ev., § 84, p. e and cases there cited 5 er 
Drammond, 4 Leigh, 57.) 

It is, however pon toe by the defendant, that the stat- 
ute of this State having fur nished a remedy to the plaintiff, by 
which the record could be supplied, all other remedy is there 
by taken away, and that the plaintiff was bound to follow the 
remedy furnished by the statute, and could pursue no other. 
(Wagn. Stat., p. 1137, $$ 14, 15.) 

We do not agree to this view of the case. The destruction 
of the record did not destroy the foree of the judgment, and 
the plaintiff might proceed to collect his judgment as at 
common law, without resorting to the mode furnished by the 
Statute. (Strain vs, Murphy, 49 Mo., 337.) 

The other judges concurring, the judgment is reversed and 
the cause remanded. 





o 


Cuarvorre Grapy, Appellant, vs. Marrm A. McCorgte, et 
al., Respondents. 


1. Dower—Alienation of propertu by hushand—Effect of —The alienation of 
real estate by the husband, whether voluntary as by deed or will, or involun- 
tary, as by proceedings against him or otherwise, will confer no title on the 
alienee, as against tlhe wife in re-pect to her dower, 
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2. Dower—Suit for specific performance estops claim for, when.—Iu a suit for 
specific performance of a contract to convey land, brouglit against the widow 
and heirs of the owner, where the dower of the widow is not in any manner 
determined or litigated, or drawn in question by the proceedings, a decree for 
plaintiff will not estop the widow from afterward recovering her dower. 


Appeal from Howard Circuit Court. 
Thos. Shackleford, tor Appellant. 


I. The court will not estop a widow in her claim for dower 
by proceedings at law, unless it is manifest that the question 
in relation to her rights was properly adjudicated. (52 Mo., 
p. 93.) 


s 


Lay & Belch, for Respondents. 


I. The matter of the widow’s dower estate was distinetly in 
issue, and was actually passed on in the former suit, and the 
question is res judicata. (Freem, Judgm., § 246, e¢ seq.) 

Il. One object of the proceeding was to have the value of 
the iand determined so that it might be charged against 
Leonard Grady, his widow and heirs, as an advancement. 
The determination of the value of the land for this purpose 
necessarily required the court to take into consideration the 
dower estate of Charlotte Grady. 


Waener, Judge, delivered the opinion of the court. 


This was a suitcommenced in the Circuit Court of Howard 
county, against the defendants, the widow and heirs of Leon- 
ard Grady, deceased, for the assignment of dower in certain 
real estate. From the record it appears, that in the vear 1859, 
William Grady, the plaintiff's husband, was seized of the 
land in controversy,and agreed with his son, Leonard Grady, 
that if he would go on the land and improve it, he would con- 
vey the same to him by deed. by way of advancement, and 
charge him with its value at the time he took possession. 

Under this agreement Leonard took possession of the land 
and made improvements on the same, and continued to re- 
side on and cultivate it up to the time of his death. 
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William Grady died without having conveyed the land ae- 
cording to the agreement, and without having fixed any price 
thereon, to be charged as an advancement. 

In the year 1855, atter the death of William and Leonard— 
the father and son—ihe widow and heirs at law of Leonard, 
who are the defendants in the present case, filed their peti- 
tion in the Cireuit Court against the plaintiff and the heirs of 
William, setting out the facts as above stated, and praying 
the court to decree that the land should be held by them as 
the widow and heirs of Leonard, as if the same had been con- 
veyed to him by William in his life time, and to fix a valua- 
tion thereon, at which they should be charged for the same. 

In this proceeding plybleitt was duly served with process, 
but made no answer. The’court made a decree in accordance 
with the prayer of the petition, declaring that the land “de 
scribed be, and the same is hereby vested in the plaintiffs, to 
be held by them as if the same had been conveyed by said 
William Grady in his life time, to the said Leonard Grady, 
and that the title of defendants, as the widow and heirs of 
William Grady be divested.” 

The court below held that this decree barred the plaintiff, 
the widow of William Grady, from having any dower in the 
premises, and this is the only question in the case. 

The statute provides that “every widow shall be endowed of 
the third part of all the lands whereof her husband, or any 
other person to his use, was seized, of an estate of inheritance. 
at any time during the marriage, to which she shall not have 
relinquished her right of dower, in the manner prescribed by 
law, to hold and enjoy during her natural life’ (1 Wagn. 
Stat., 538, § 1.) 

The right of dower attaches whenever there is a scizin br 
the husband during the marriage. and unless it is relinquished 
hy the wife in the manner prescribed by law, it becomes abso- 
lute at the husband’s death. After the right of dower has once 
attached, it is not in the power of the husband alone to defeat 
it by any act in the nature of an alienation or charge. It is 
aright in law, fixed from the moment the facts of marriage 
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and seizin concur, and becomes a title paramount to that of 
any person claiming under the husband by subsequent act. 
(Co. Litt., 32a.) 

The alienation of the husband, therefore, whether volunta- 
ry, as by deed or will, or involuntary, by proceedings against 
him or otherwise, will confer no title on the alienee, a 
against the wife in respect of her dower. 

It is a necessary consequence of this rule, that all charges 
or derivative interest created by the husband, subsequent to 
the attachment of she wife’s right, are voidableas to that part 
of the land which is recovered in dower, As the husband 
cannot defeat his wife’s dower by any alienation of the land 
by himself alone, so neither can he bind her by any modifi- 
cation of the nature of the seizin, nor by any merger or ex- 
tinguishiment produced by his own act without her concur- 
rence. (Seribn. Dower, 577.) 

In conformity with these principles, it has been held that 
ifa woman, after she becomes a widow, is made a party tos 
suit to foreclose a mortgage executed by the husband alone. 
and no allegation be made in the petition in reference to her 
claim for dower, the decree will not be considered ag af- 
fecting her dower estate. (Lewis vs. Smith, 5 Seld., 502; 
Thompson vs. Reeve. 12 Mo., 157; Crenshaw vs. Creek, 52 
Mo.. 98; Freem. Judg., § 803.) 

Neitlier the petition nur the decree in the case of Leonard 
Grady’s widow and heirs vs. William Gradv’s widow and 
heirs, made any mention of the subject of dower, nor was it 
at all litigated or drawn in question. The whole object, ex- 
tent and scope of that proceeding was to have theagreement 
and undertaking of William Grady specifically performed, 
The rights against the widow and heirs were precisely the 
same as they would have been against William Grady, had he 
been alive and made a party to the suit. But a suit 
against him would not have affected his wife’s right to 
dower, without any concurring act on her part. The decree 
divested his title out of the widow aud heirs, and vested it in 
the widow and heirs of his son. Nothing more was attempted 
and nothing more was done. 
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The question of the plaintifis right of dower was neither 
raised nor decided, and was not made a subject of adjudica- 
tion in the suit for specific performance. The plaintiff did 
not answer, and although she was perhaps properly made a 
party, my conclusion is, that she is not barred from claiming 
her dower interest in the land—she having done nothing to 
relingnish the same. 

Wherefore the judgment must be reversed and the cause 
remanded ; the other judges coneur. 





i) 


W. H. Levox, Apw’r of Davin Lenox, Appellant, vs. E. A. 
Seay, Apm’r of M.W. Trask, Respondent. 


1. Judgment affirmed. 
Appeal from Phelps Circuit Court. 

Bland & Bland, for Appellant. 
Seay & Williams, for Respondent. 


/ 
Avams, Judge, delivered the opinion of the court. 


This was an action in the nature of a bill in equity to set 
aside a judgment of allowance made in favor of the defend- 
ant as administrator of M. W. Trask, deceased, against the 
estate of David Lenox, deceased, in the Probate Court of 
Phelps County, and to recover back from the defendant the 
amounts—say some two thousand dollars—that had been paid 
to the defendant on said judgment. 

The facts of the case are about as follows: One Abraham 
Eaton was largely indebted to the estate of M. W. Trask. de- 
ceased, and in the settlement with the defendant, Seay, ad- 
ministrator of Trask, deceased, in payment of part of his in- 
debtedness, assigned and transferred to Seay, the note in con- 
troversy which had been exeented by the plaintiff's intee- 
tate and Hamilton Lenox and David Wilson to M. W. Trask 
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dated 27th Aug., 1856, payable on or before the Ist day of 
February 1857, for $2,800 to bear interest at eight per cent. 
per annum from the first day of June, 1856. 

This note had a credit indorsed of $2,000 paid 4th March, 
1857, by a certificate of deposit on Simonds & Lucas for that 
umount, bearing interest at six per cent. from the 5th Febru- 
ary, L357, to date of certificate. The note having this credit on 
it, appears to have been assigned to Abraham Eaton by M. 
W. Trask on the 27th of April, 1860, and Eaton transferred 
it back to the defendant as administrator of Trask, deceased, 
on the 15th day of August, 1865, in part payment of his in- 
debtedness to the estate. This note was afterwards placed by 
the defendant in the hands of Pomeroy & Emory, attorneys 
at law, for collection, and was presented by Mr. Emory for allow- 
ance. Mr. Emory testifies,that Cowen, the then administrator 
of Lenox, and also Wilson, the surety on the note, seemed to 
he surprised; and Wilson alleged that the note was paid, but 
that it was allowed, and that after it had been allowed he 
may have said to them if they could find out that it had been 
paid, the allowance would be set aside. Wilson, in his testi- 
mony, says this conversation with Emory occurred before the 
allowance. But whether it occurred before or afterwards, 
there is nothing in the testimony to show that the attorneys 
had any authority from their client, Seay, to make any such 
admissions or declarations. 

The only evidence of payment of the note consists in the 
admissions of Trask which seem to have been made about the 
time, and after he had transferred his note to Exton. These 
admissions were to the effect that his note on Lenox had been 
settled by the Simonds & Lucas deposit, and by a note on 
Eaton transferred to him by Lenox. 

It appears that there was found among the papers of Trask, 
deceased, the note on Eaton, of date, January 1860, for $1,276. 
This was about the amount of the balance then due on the 
note in controversy. But the note in controversy seems to 
have been assigned to Abraham Eaton. And there is noth- 
ing in the evidence to explain how it got into Eaton’s hands 
12—von. LVI. 
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—that is, what consideration Eaton paid for it. Eaton and 
Trask both being dead, this matter is left unexplained. We 
can only surmise that Eaton, as an accommodation to Lenox, 
gave him his note to be transferred as a payment to Trask, 
and as security to himself, took an assignment from Trask of 
the note in controversy. It is very strange that the note, if 
absolutely paid off, should have been left in Trask’s hands or 
transferred to Eaton. The evidence, therefore, of payment is 
very unsatisfactory. Besides, there is no pretense in any of the 
evidence that defendant had any knowledge of the alleged 
payments, or was in any manner guilty of the fraud charged 
in the plaintiff's petition. Therefore, in my view, the judg- 
ment upon the facts of the case, which was for the defendant, 
was for the right party, and we are not at liberty to disturb it. 
Judgment affirmed ; all the judges concur. 





Srare or Missouri, Appellant, vs. Curators Strate Univer- 

srry, Respondents. 

1. County bonds—Phelps eounty—Assue of for school of mines, ete.—State Con- 
stilution—Injunction, ete-—The issue of bonds by Phelps county, under the 
act of January 24th, 1870, (Adj. Sess. Acts, 1870) in aid of the school of mines 
and metallurgy,at Rolla, was alending of the credit of the county to a corpora. 
tion, within the meaning of 3 14, Art XI of the State Constitution, and a law 
withorizing the issue of said bonds without the sanction of two-thirds of the 
voters of the county was void. That section was not intended to be limited to 
private corporations, but applies also to those ofa public nature. 

Where a connty orders the issue of such bonds without the popular vote, injune- 


tion is the proper remedy. 
ippeal from Boone Circuit Court. 
Thomas Shackleford, for Appellant. 


I. The suit was properly brought in the name of the State. 
(State vs. Saline County, 51 Mo., 350.) 

II. The defendants are proper parties defendants. (State 
vs. Sanderson, 51 Mo., 203.) 
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III. The bonds were issued by the County Court of Phelps, 
without the assent of the qualified voters of the county, and 


void. (See State Const., Art. XI, § 14.) 
James Taussig, for Respondents, 


I. The curators of the University of Missouri are a “public 
corporation” ; an agency of the State, and part of the ma- 
chinery of the State government. (I[ead vs. Curators, 47 
Mo., 222.) Section 14, Art. XI, of the Constitution refers 
only to private corporations, (State vs. Wilcox, 45 Mo.,465.; 


Napron, Judge, delivered the opinion of the court. 


This action is brought by the State against the curators of 
the University, the County Court of Phelps county, and the 
Treasurer of the School of Mines. The petition sets out in 
detail various provisions of the act of the legislature of Fel- 
ruary 24, 1870, entitled “an act to locate and dispose of the 
congressional land grant of July 2, 1862, to endow, support 
and maintain schools of agriculture and the mechanic arts and 
a school of mines and metallurgy, and to promote the libera! 
and practical education of the industrial classes in the sev- 
eral pursuits and professions of life.” 

This act, as the petition alleges, provides among other 
things for the establishment of a school of mines and metal- 
lurgy, as a branch or part of the University of the State, and 
is to be located in the mineral district of south-east Missouri, 
and ina county having mines therein, which shall donate to 
the Board of Curators of the University for building and 
other purposes of said school, the greatest available amount 
of money and bonds, not less than twenty thousand dollars 
in cash and twenty acres of land, the county to be selected 
and the school located therein by a committee of the Board 
of Curators selected for that purpose. 

It is then recited that said act further provides, that the 
County Court of any county in said district is authorized and 
empowered to issue bonds of the county, in such sums as thev 
may agree upon, to run not longer than twenty years, and 
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bear interest, not exceeding ten per cent. per annum, payable 
semi-annually, which bonds shall be delivered to the Board 
of Curators, to be by them sold and converted into cash, to 
be used in the erection of the necessary buildings, buying 
stock and making improvements, as set forth in § 9 of the 
act, and buying the land required to be donated therein. 

The 12th section of the act is then recited in the petition, 
which provides, “that in order to raise the amount of money, 
and to purchase the quantity of land specified in the preced- 
ing section, voluntary individual subscriptions may be made 
and received by the Board of Curators, and the corporate an- 
thorities of any city or town and the County Court of any 
gounty in the district mentioned in the foregoing section, are 
hereby authorized and empowered to issue bonds of such city, 
town or county, in such sums as they may agree upon, to run 
not longer than twenty years, and bearing interest, not ex- 
veeding ten per cent. per annum, payable semi-annually, 
which bonds shall be delivered to the Board of Curators, to 
be by them seld and converted into cash, to be used in the 
erection of the necessary buildings, buying stock and making 
improvements, as set forth in $9 of this act. and of the land 
required to be donated therein, and any such city, town or 
county shall have power to levy such tax under the constitn- 
tion and laws of the State, as mav be needed to meet, accord- 
ing to the terms of the bonds, the payment regularly of the 
interest and principal when due.” 

The 11th section provides that the School of Mines and 
Metallurgy therein provided for, shall be located in the min- 
eral district of south-east Missouri, but in consideration there- 
for, any county having mines therein, within such district, 
shall donate to the Board of Curators for building or other 
purposes of said school not less than $20,000 in cash, nor less 
than 20 acres in land, on which to erect buildings for the use 
of said school, and lots of mineral land in such quantity, qual- 
ity, and kind as may be deemed necessary for said school for 
practical and experimental mining; the title of said land to 


be clear and indisputable, to be bought without charge to the 
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State or to said agricultural college fund, and to be conveyed 
to the State of Missouri by general warranty deed, ete. 

The 12th section of the act provides, that in order to raise 
the amount of money to purchase the quantity of land speci- 
fied in the 11th section, voluntary subscriptions-may be made, 
etc., as stated heretofore. 

And by the 13th seetion of said act, the curators were an- 
thorized to receive such subscriptions. 

On the 13th of June, 1870, the County Court of Phelps 
county in the State, during the session of said court, made an 
order donating the bonds of that county to the amount of 
$50,000, and the necessary lands for the purpose of securing 
the location and establishment of said School of Mines within 
siid county. 

On the 7th of November, 1870, the county court made a 
further order to subscribe the further sum of $25,000 in ad- 
dition to the amount before donated. The last sum was also 
to be in county bonds, making the entire subscription of 
Phelps county $75,000. 

On the 19th day of December, 1870, the curators having 
before this, by a committee appointed by them, located the 
School of Mines in Phelps county, the County Court made an 
order ratifying the subscription of $75,000, and ordered the 
issue of bonds to the amount, in denominations of $1,000 
bonds to be delivered to the agent of the curators, to be dis- 
posed of by said board for the benefit of said School of Mines; 
and on the 27th of December, 1870, the County Court of 
Phelps county issued 75 bonds of $1,000 each, payable at the 
Exchange Bank of St. Lonis. 

The plaintiff, after reciting the provisions of the legislative 
enactment and the proceedings of the County Court of Phelps 
county, under it, and the issue of the county bonds to the 
amount of $75,000, and their deposit with the curators, avers 
that the act of the legislature is unconstitutional, if it be con- 
strued to allow such subscription and issue of bonds without 
a vote of the people of Phelps county and the assent of two- 
thirds of the qualified voters thereof. 
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The plaintiff avers that no vote was taken in Phelps coun- 
tv, and that the order of the County Court was made without 
the assent of two-thirds of the qualified voters, and insists 
therefore, that the subscription and bonds were void, and that 
at all events the court should prohibit their being put on the 
market. 

These bonds, it is averred, were issued under the act of tlie 
legislature aforesaid, and are now in the hands of the de- 
fendants, the curators, or in possession of the treasurer, and 
have not been sold, but defendants are threatening to sell 
them, and it is charged, that the County Court is about to levy 
a tax to pay them; and therefore the court is asked to inter- 
fere by injunction and prohibit their sale and the levy of taxes 
to pay them. 

To the petition there was a demurrer, and this demurrer 
simply raises the question as to the power of the County Court 
of Phelps county to make this subscription and issue these 
bonds, without a vote of the people of the county. 

The demurrer was sustained by the Circuit Court. and the 
propriety of the decision ie the only question before this 
court. 

There can be no doubt of the right of the State to interfere 
in this case, since the decision of the Saline county case, (51 
Mo., 350) and the Callaway case, (51 Mo., 395). 

The principal, indeed the only question in the ease. arises 
on the construction of the 14th section of the 11th article of 
the Constitution, which provides that “the General Assem- 
bly shall not authorize any county, city or town to become a 
stockholder in, or to loan its credit to any company, associa- 
tion or corporation, unless two-thirds of the qualified voters 
of such county, city or town, at a regular or special election, 
to be held therein, shall assent thereto.” 

It is not pretended that the provision of the Constitution 
was complied with, but it is urged that the subscription or 
loan of credit of Phelps county to the University was toa 
public corporation, and therefore not within the meaning of 
the constitutional restriction. 
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That the curators of the University constitute a corpora- 
tion is not denied, but it is said that this provision of the 
Constitution was directed solely against subscriptions to pri- 
vate corporations, The language of the section makes no dis- 
crimination of the sort, nor does the main purpose of the pro- 
hibition require any such discrimination, What was the ob- 
ject of restriction on county courts, city and town municipal- 
ities? The object was plainly to prevent them from taxing 
the people, without their consent. No loan or credit was al- 
lowed to any company, association or corporation, without the 
consent of the people who had to pay it. The business of the 
comipany, association or corporation is not referred to in the 
Constitution. Whether educational, benevolent, industrial 
or otherwise, whether public or private. the object is not 
considered. It is manifestly the intention of the Constitu- 
tion to prevent taxation without the assent of the tax-payers 
and without regard to the pgrposes of the proposed tax. 

What right, then, has this court to interpolate the word 
“ private,” into this section of the Constitution? The corpo- 
ration to which the bonds in question were issued, was in 
some respects a public corporation, and established for eduea- 
tional purposes—an object always held in high regard by the 
State; but why is this object. however laudable, to overturn 
a plain provision of the constitution, or to authorize a taxa- 
tion which the Constitution forbids ? 

It may be that the corporation in this ease is instituted to 
perform a more important public enterprise than one which 
proposes to build a road or bridge, or canal, and it may be 
that the State has fostered it as a publicenterprise. Individ- 
nal citizens may subscribe to it, but when a County Court un- 
dertakes to subscribe and to pay the subscription by county 
bonds, and by taxation to pay these bonds, it is difficult to see 
how such subscription and bonds are to occupy any different 
position from county bonds for any purpose of internal im- 
provement or otherwise. The corporations proposing to 
build said roads and bridges, ete., are called private corpora- 
tions, although for many purposes they are regarded as public 
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corporations, and in exereising the power of eminent domain 
undoubtedly exercise a public function granted by the State, 
and so fur are publie corporations, 

Edueational institutions are favorites with the Strate, but | 
do not observe that any exception is made in their favor when 
the Constitution prohibits taxation without a vote and an as- 
sent of a prescribed majority. It was thought, no doubt, that 
the pedple might as weil be consulted in a contribution toa 
college, as a contribution to a railroad or any other industrial 
or mechanical enterprise. No discrimination was made by 
the constitution, and this court is without power to make 
any. Nothing is said in the Constitution about public corpo- 
rations as distinguished from private corporations. We are 
unable to perceive any ground for such discrimination. 

The ease of the State vs. Wilcox, 45 Mo., 458, and Head 
vs. Curators of the University, 47 Mo. 22%, have been cited, 
but they have really no bearing on the present case. 

[t will be observed that this is a case in which the issue 
of bonds, not authorized by the Constitution, is proposed 
tu be arrested. When the proposed issue is not sane- 
tioned by the requisite vote. we think it a suitable time to 
prevent the issue. After such bonds have been put upon the 
market and purchasers have invested in them, the question 
of their validity depends upon essentially different principles. 

Judgment reversed ; the other judges concur, except Judge 
Wagner, who did not sit in the ease. 





Wittram Porrrr. ef a?., Plaintiffs in Error, vs. donarnan 
Herrine, Defendant in Error. 


1. Mortaage— Equity of redemption—Purchase of, by mortgagee.—A. and B. 
jointly bought an equity of redemption in a tract of wild Jand, upon which, A. 
had a mortgage or a deed of trust. Subsequently A. foreclosed his mortgage 
and requested B. to join him in the sale under the trust, but B. refused. A. 
bought at a price greatly below the sum secured to him by the deed of trust. 
Years after A. died, his administrator sold the land to a stranger who put im 
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provements on it worth $5,000. B. died also, and his heirs or representatives 
asked to be considered as tenants in common with these purchasers, on pay- 
ment of one-half of A.’s bid, not one-half of his debt; Aedd, that there was no 
equity in the bill, without an offer to pay one-half of A.’s debt; Aeld further 
that the refusal of B. to join in the purchase at the trustee’s sale—the death 
of B. and of A.—the sale by A.’s administrator—the purchase by a stranger, 
and a large investment of money in improvements, would be strong, if not 
conclusive evidence of an abandonment of the co-tenaney by B., and estop him 
and his heirs after a long lapse of time. 


Error to Saline Circuit Court. 


J. R. Vance and Johnson § Botsford, ior Plaintiffs in 
Error. 


Thos. Sha‘kloford, tor Defendant in Error. 
Narron, Judge, delivered the opinion of the court. 


The widow and administrator of Potter filed their petition 
in the cirenit court of Saline County, alleging in substance, that 
Darett, the father-in-law of William Potter, and Shroyer were 
tenants in common of a certain tract of land (describing it) 
iu Saline County ; that they became so, by buying under an 
execution against George W. Allen; that at the time of such 
purchase, Shroyer had a deed of trust on said land, to secure 
a judgment of $2,500 due him by said Allen; that Shroyer 
had the land sold under this deed, and bought it for $1,164, 
and that this bid then indicated the amount of his ineum- 
brance. The plaintiffs then state, that by such purchase, 
Shroyer became the holder of the legal title for the benefit of 
himself and Durett, his co-tenant, with the right on Durett’s 
part to remove the lien by paying one-half of the amount 
then bid by Shroyer. Shrover’s death is then stated, and the 
sale of the land by his administrator to defendant. Durrett’s 
representatives now ask for a decree for one-half of the land 
on the payment of one-half of $1,164 dollars. The answer 
admits the purchase by Shroyer and Durett of Allen’s inter- 
est, at a sheriff's sale, but states that the consideration was 
merely nominal; that Shroyver’s incumbrance of $2,500 ex- 
ceeded the value of the land. 
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It is admitted, that Shrover had the land sold under his in- 
eumbrance, but stated that Durrett refused to have anything 
to do with said sale or to join in his purchase, declaring that 
the land was not worth the incumbrance; that Allen was 
then insolvent, and Shroyer had no other seeurity for his 
debt, but the land in question; that Shrover made his bid for 
” mere nominal sum, merely with a view to divest Allen of 
his equity of redemption and not for the purpose of ascer- 
taining the value of his ineumbrance; and the defendant de- 
nies that said bid in anv way determined the value of the in- 
eumbrance; that Durrett refused to join in the purchase and 
severed his tenancy in common and in law and equity the 
right of the land vested in Shrover, and that defendant hav- 
ing purchased from Shrover’s administrator is entitled to said 
real estate in his own right. The defendant avers that the 
land was wild and unimproved until he bonelt it and took 
possession, and that he has since expended $5,000 in improve- 
ments. 

This is the substance of the petition and answer. To the 
answer there was a demurrer and the demurrer was over- 
ruled, and the plaintiff declined to reply and stood upon the 
demurrer. 

The only question in the case is, whether tie facts stated 
in the answer constitute a defense to the petition. Both 
the petition and the answer are exceedingly defective. No 
date is given in either to any of the transactions alleged, 
nor is it stated in the petition, who owned the judgment and 
execution under which Shroyer and Durrett bought, whether 
% stranger or the mortgagee, or one of the purchasers. 
Whilst the answer states several mere legal inferences as- 
sumed by the pleader, the question remains whether the facts 
stated show a defense. 

In fact, as the demurrer goes back to the first pleading. the 
case might be decided on the insufficiency of the petition. 
[In any view of the case it is difficult to see any plausible ba- 
sis to support the decree which the court is asked to make. 
It would seem from the petition and answer, that Shrover and 
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Durrett bought at an execution sale against Allen and the 
equity of redemption owned by Allen, the defendant in the 
execution, At what time this purchase was made, or in 
whose fuvor the execution was, are facts not stated anywhere, 
nor is auy explanation given to account for such a purchase. 
If the answer is correct, as we must assume, the land of Allen 
was incumbered at the time by a deed of trust for Shroyer’s 
benefit, to an amount greater than its value. Yet Shroyer is 
one of the joint purchasers, and if we adopt the fact as true, 
which the answer alleges, that Allen’s equity of redemption 
was worth nothing, then Shroyer and Durrett united in a 
purchase of a title of no value whatever, and that is the con- 
dition in which the pleadings in the case exhibit it here. 
We might conjecture that there was some understanding be- 
tween Shroyer and Durrett, inconsistent with this assump- 
tion, and which induced Shroyer to ask the participation ot 
Durrett in the purchase of this equity, so that Durrett should 
pay him one-half of his claim against Allen, and he and Dur- 
rett divide the land. But no facts are stated to authorize any 
conjectures about the purchase. Even the year when it was 
made is not stated. A purchase by the mortgagee, of an 
equity of redemption sold on an execution in favor of the mort- 
gagee is regarded of no validity and leaves the mortgage still 
in existence. (McNair vs. O'Fallon, 8 Mo., 188.) But 
we have no information in regard to this execution under 
which Shroyer and Durrett bought. The price paid is al- 
leged to have been nominal, and if so, there was doubtless an 
agreement between them in regard to their future course. 
Shroyer ultimately caused a sale under his mortgage or 
deed of trust and wanted Durrett to join him in bidding for 
the land, and Durrett refused to have any further connection 
with the matter. Shroyer’s bid at this sale was $1,000 dol- 
iars or thereabouts, and he thus acquired the legal title. 
This legal title passed on his death to his heirs, and to pay 
the delts of the estate, it was sold by his administrator to the 
defendant. All the parties to the transaction are dead, 
Shroyer, Durrett and Allen. And now Durrett’s representa- 
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tives, in behalf uf his creditors, ask to be allowed to be con- 
sidered as a tenant in common with defendant, upon the pay- 
ment of one-half of $1,100 or thereabouts, which was Shroyer’s 
bid for the land on the sale made by the trustee. 

Considering Shroyer and Durrett as tenants in common of 
an equity of redemption, to make their title valuable, the first 
thing for them to do was to extinguish the incumbrance. 
Durrett was invited to participate in this foreclosure. He re- 
fused, and his refusal was really a repudiation of any further 
interest in the matter. He abandoned whatever arrange- 
ments had been agreed upon between himself and Shrover. 

It is clear that the plaintiffs could not have any equity, 
without paying the half of Shroyer’s claim against Allen, 
which they do not propose to do. But it is also clear, taking 
the imperfect allegations on both sides as correct, that Durrett 
abandoned his tenancy in common. 

Certainly, after the death of Shroyer, and the death of 
Durrett, and the sale to the defendant, a court of equity 
would require a very strong case to allow the purchase of a 
third person, ignorant of the facts, to be defeated. The law 
concerning tenants in common and purchases by one, of the 
outstanding titles, we do not consider applicable to this case. 

It is inferrable from the facts stated in the answer, that 
Durrett had abandoned whatever arrangement may have ex- 
isted between him and Shroyer in regard to a division of 
these lands. Dut if he had not, his representatives can make 
no claim in equity to the half of these lands without paying 
for the half of Shroyer’s claim. They do not propose this. 
If ther had, I doubt if a court of equity would enforce it 
igainst a stranger after a lapse of years. It ecems that Dur- 
rett, in his life-time. made no offer to pay one-half of Shrover’s 
incumbrance ; that he positively refused to take any part in 
the foreclosure or sale by the trustee, 

This looks like a waiver or abandonment of his tenaney in 
common, and an estoppel to a subsequent operation of such title 
after the death of all parties. The descent of the legal title to 
Shroyer’s heirs, and the sale by the administrator to a stranger, 
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who had no knowledge of the transaction alleged, and who is 
not charged to have had, and who has expended large sums 
in improving the land, would require a much stronger claim 
than the one set up in this petition, to authorize a transfer of 
title, by a court of equity. 

Judgment affirmed. Judge Adams did not sit in this case ; 
the other judges concur. 





W. B. Prart, Plaintiff in Error, vs. Carorine A. CLarx, et 

al., Defendants in Error. 

1. Land and land titles—Exchange of lands—Deed of trust—Vendor's lien, ete. 
—A. owned a tract of land in the county, and B., a house and lot in the city, 
incumbered by a debt for $1,000, secured by deed of trust. They agreed to 
exchange, and did exchange property with each other, upon the express con- 
dition and agreement that upon exchanging titles the incumbrance on the 
property of B. should be removed, and that such removal should be received 
in part payment of the property of A., B. having obtained the title from A. by 
means of such promise, to remove the incumbrance. Held, Ist. That the debt 
which was secured by the deed of trust on the house and lot, would constitute 
until removed, a vendor's lien on the tract of land conveyed to B., notwith- 
standing that the deed from B. to A. contained covenants of warranty, for 
breach of which an action at law might be maintained, 2nd. That such lien 
is treated us a constructive or implied trust, and therefore not within the stat- 
ute of frauds. 

2. Vendor's lien enforced, notwithstanding law remedy, ete. —The right of a ven- 
dor to enforce his lien may well, and frequently does, exist contemporaneously 
with a right of recovery at law, and the jurisdiction always exercised by courts 
of equity in cases of trust will not be ousted by the fact that courts of law 
could afford an apparently adequate relief. 


Error to Cole Circuit Court. 

Edwards & Son, for Plaintiff in Error, cited in argument, 
Skinner vs, Purnell, (52 Mo., 96). 

Lay §& Belch, tor Defendants in Error. 

Suxrwoop, Judge, delivered the opinion of the court. 

The plaintiff alleged in substance these facts in his peti- 
tion: that in the year 1870, Henry Eaton and Caroline A. Clark 
owned lot No. 110 in the city of Jefferson, the legal title to 
which was in said Caroline A., and was subject to an incum- 
brance of $1,000, created by a deed of trust executed by the 
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defendant, Mrs. Clark and her husband, since deceased, John 
Clark, to Henry Eaton as trustee; that plaintiff was at that 
time the owner of a certain tract known as Pratt’s Mills, con- 
taining about eleven ‘acres; that plaintiff and Henry Eaton, 
John Clark and Caroline A. Clark then entered into a parol 
agreement, whereby plaintiff agreed to convey to Eaton and 
Mrs. Clark the Mill tract free from incumbrance, in exchange 
for the property of Mrs. Clark; that thé immediate removal 
of the incumbrance upon the exchange of titles, was the ex- 
press agreement of the parties, and was to be received in part 
payment of the real estate then owned by the plaintiff; that 
plaintiff fully complied with the contract on his part and 
made to Eaton and Mrs, Clark a conveyance of the Mill tract. 
but they, although they conveyed to him lot No. 110 by a 
deed of general warranty, did not and would not remove 
dr cause to be removed the incumbrance on the property con- 
veyed to plaintiff; that plaintiff would not have accepted 
such conveyance, but upon the express understanding and 
agreement that such incumbrance should be removed; that 
defendants were insolvent except as to the property conveyed 
tothem ; that they openly avow their determination not to re- 
move the incumbrance, but to leave it as it is; that the de- 
fendants had been attempting to sell the Mill tract with the 
avowed intention of thereby depriving the plaintiff of any 
lien which he might have on the property which he had 
conveved to them, and that the note for $1,000 secured by 
the deed of trust had long since falien due and remained un- 
paid. 

The petition concluded with a prayer that the debt secured 
by the deed of trust might, with the interest accrued and to 
accrue, be declared a lien on the property conveyed by plain- 
tiff to Henry Eaton and Mrs. Clark, until such time as thev 
should comply with their contract and remove the aforesaid 
incumbrance, and also asks for general relief. 

The defendants demurred, and the court held the petition 
insufficient. The correctness of that ruling will now be ex- 
amined. 
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The doctrine of the lien of a vendor of real estate for the 
unpaid purchase money is a familiar one. This lien like that 
of a vendee, who prematurely pays the purchase money before 
the reception of a conveyance of the land he has purchased, 
is treated as a constructive or implied trust and as raised by 
implication, and not, therefore, within the purview of the 
statute of frauds, but excepted from the operation of that 
sturute. (2 Sto. Eq. Jur., §§ 1217, 1215.) 

The principle on which this lien, in the nature of a trust, is 
founded, is, that it would be against conscience to permit a 
person who has obtained the land of another to keep it and 
not pay the full consideration money. (Ibid, § 1219.) 

And the authorities also maintain that this lien or implied 
trust has “its foundation in the earliest principles of courts 
of Equity ” and exists entirely independent of any agreement 
between the contracting parties. (§ 1220, and cas. cit. 4 
Kent. Com., 152, and cas. cit.) 

And the taking of covenants from the vendee for the pay 
ment of the purchase money will not amount to a waiver of 
the lien. (4 Kent., 153; 1 Mason, 213, and cas. cit.) If the 
acceptance by the vendor of covenants from the vendee for 
the payment of purchase money,would not amount to a waiver 
of the lien, most certainly it would seem that such result 
could not follow the acceptance by the vendor of covenants of 
general warranty as in the present instance. 

These observations will, as I think, effectually dispose of 
the points raised by defendants’ counsel, that the contract 
was within the statute of frauds; cr that jit was merged in. 
and swallowed up by the conveyances which were made be- 
tween the respective parties; or that a waiver of the lien 
which a court of equity would, under the circumstances im- 
ply, had occurred. And that such ‘a lien exists in the case at 
bar, an examination of the foregoing authorities and of the 
allegations of the petition, confessed by the demurrer to be 
true, will conclusively show. 

If Pratt had exchanged the Mill tract for lot 110 and 
$1.000 besides, nut a particle of doubt wonld exist, that that 











JEFFERSON CITY. 





State to use v. Williamson, et al. 





sum until paid, would remain a lien on the mill tract capable 
of enforcement in equity. But the essential features of the 
transaction set forth in the petition are precisely the same 
as in the case just supposed. for in contemplation of a court ot 
equity which regards substance rather than mere form, the mill 
tract has not yet been paid for by an amount equal to the incum- 
brance yet existing on in lot 110. And even if plaintiff had 
an adequate remedy at law by a suit on the covenants of 
warranty priortoa breach of those covenants, by reason of 
an eviction, still this would not preclude him of equitable re- 
lief. For the right of a vendor to enforce his lien may well, 
and frequently does, exist contemporaneously with a right of 
recovery at law, and the ancient jurisdiction always exercised 
by courts of equity in cases of a trust, will not be ousted by 
the fact that courts of law could afford an apparently ade- 
quate relief. (1 Sto. Eq. Jur., §§ 64, 80; Stewart vs. Culd- 
well, 54 Mo., 536.) 

For these reasons I am of the opinion that the demurrer 
should have been overruled. And if, upon a final hearing, 
it shall appear that the allegations of the petition are true, 
the court below will proceed in conformity with this opinion. 

Judgment reversed and cause remanded; all the judges 
concur, 
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Strate vo usE oF J. Goonwry, Appellant, vs. Wa. Wirrras- 
son, ef al., Respondents. 


1. Sudgment—Transcript of —Snit upon—Original writ—Mode of service, ete. 


—In suit brought in this State, on a judgment given in the State of Virginia, 
the transcript is not rendered inadmissible by reason of the fact that the ori- 
ginal writ of summons as shown thereon, was not under seal; and where service 
of that writ purported to have been made upon the wife of the defendant, at his 
residence, he not being found at his usual place of abode, ete, the tran- 
script is not inadmissible undera fair construction of the laws of Virginia 
on account of its failure to show that she was a free white person, norwas it 
objectionable, as failing to show, that the writ was served at defendant’s 
usual place of abode, or that service was made in the officer’s bailiwick. 
























































JULY TERM, 1874. 





State to use v. Williamson, et al. 








It cannot be presumed against the judgment of a court of general juris. 
diction, that service was made by an officer of the court outside of the 
county, At least, such cannot be presumed to be the case in a collateral pro- 
ceeding. 

. Evidence—Volume of laws—Cerlificate of Secretary of State, ete.—The certifi- 
eate of the Secretary of State of Virginia, attesting a certain volume of the 
laws of that commonwealth, stated the title of the book to be “The Code of 
Virginia,” ete., “ published pursuant to law.’? * * Certificate held to show 
sufficiently that the volume was published by the authority of the State of 


Virginia. 


iw) 


«fppeal from St. Clair Circutt Court. 
Burdett & Smith, for Appellant. 
Shields and Johnson, for Respoadents. 
Vonirs, Judge, delivered the opinion of the court. 


This action was founded on a bond executed by the de- 
fendant, William Williamson, as the sheriff of St. Clair coun- 
ty. and by the other defendants as the sureties of William- 
son on said bond. 

The petition charged the execution of the bond by said 
sheriff in the sum of five thousand dollars, in the usual form, ° 
payable to the State, and that the other defendants were his 
sureties. The breach of the bond stated in the petition was 
substantially as follows: That the relator had, on the 17th 
day of June, 1870, recovered a judgment in the County 
Court of Botetourt county, State of Virginia, for the sum of 
$620.93, with interest and costs, ete., which judgment was re- 
covered against one William P. Bucks; that afterwards, on 
the 12th day of September, 1870, the said judgment still be- 
ing unpaid, the relator commenced an action in the St. Clair 
Circuit Court in the State of Missouri; that said action was 
founded on, and to recover the amount of said judgment so 
recovered in Botetourt county, in the State of Virginia, and 
was commenced against said Bucks by way of attachment, 
which was duly issued against the property of said Bucks; 
that said writ of attachment so issued in said cause, was on 
the day of the issue thereof, placed in the hands of defendant 
Williamson, as such sheriff of St. Clair county, to be by him 

13—voL. LVII. 
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served and executed according to law; that at the time said 
writ was so delivered to said Williamson, and for a long time 
thereafter the said Bucks was the owner of a large tract 
of land in St. Clair’ county, Missouri, subject to be levied on 
by said writ ; that at the time said writ of attachment was so 
delivered to said sheriff, relater caused a written description 
of said lands to be delivered to said sheriff, with directions to 
said sheriff to seize and levy on said lands by virtue of said 
writ; that said sheriff had wholly failed and neglected to levy 
upon or seize said lands by virtue of said writ, but had re- 
tained said writ in his hands until long after the term of his 
office had expired, failing either to levy the same or deliver 
it to his suecessor in office, or to proceed under the same in 
any manner whatever, until after the said Bucks had sold the 
lund so owned by him in said county to an innocent purchaser, 
after which said writ was returned unexecuted ; and the said 
Bucks having no other property out of which the debt could 
be made, the same became wholly lost to relator, ete. 

The defendants by their answer admit that the relator com- 
menced an action in the St. Clair Cireuit Court, as charged, 
and that the attachment was issued therein against the said 
Bucks and his property, which was placed in the hands of de- 
fendant Williamson, as sheriff, with a memorandum of the 
lands upon which it was to be levied as charged in the peti- 
tion. 

The answer then alleges that immediately after the at- 
tachinent was received by Williamson, he made a memoran- 
dum of a levy to be made on the lands of Bucks in his county, 
as described in the paper handed him with the writ, but that 
before suid levy was indorsed on the writ of attachment, and 
on the same day that the writ was received by said sheriff, 
he was directed by one E. J. Smith, who was one of the at- 
torneys of record for the said relator in that suit, to hold the 
attachment and do no more in regard to the same until fur- 
ther ordered so to do: that no further orders were given him 
in reference to said writ, by the relator or his attorneys, dur- 
ing the remainder of the official term of said sheriff; that on 
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or about the 23rd day of February, 1871, after the said Wil- 
liamson had ceased to be sheriff of St. Clair County, said E. 
J. Smith, the attorney of the relator, requested said William- 
son to enter said leyy—a memorandum of which had been made 
as aforesaid—upon said writ as of the date on which said writ 
had come to his hands, to-wit: September 12th, 1870, and a 
memorandum of the levy made,and that an abstract of the same 
be returned to the recorder of said county; that on the same 
day, before the said Williamson was able to have the same 
indorsed on said writ or said abstract filed, the said attorney 
Smith requested Williamson to deliver said writ and the pe- 
tition therewith to him—which was accordingly done. The 
answer then denies that Williamson ever refused or neglected 
to levy the writ or make and file the abstract thereof as 
charged, but he states that the same would have been done 
but for the orders of suid Smith, The other material allegations 
of the petition were denied by the answer. A replication 
was filed by the plaintiff. putting in issue the new matter set 
up in the answer. 

A trial of the cause was commenced before « jury, and the 
plaintiff on his part offered to read in evidence a transcript 
of a judgment and proceedings had in the County Court of 
Botetourt County, Virginia, in the case of John Goodwin 
against William P. Bucks, and in connection with said tran- 
script and in support thereof, the plaintiff also offered in evi- 
dence certain certified transcripts or copies of certain acts of 
the General Assembly of the State of Virginia, certified by 
the Secretary of the State of Missouri; to the reading of all 
which in evidence, the defendants objected for the following 
reasons ¢ FS 

1st. Because there is no seal to the writ. 

2nd. Beeause it does not show when or where it was served. 
and does not show that the wife of Bucks is a free white per- 
son, nor that it was served at his usual place of abode, nor 
that it was in the officer’s bailiwick. 

3rd. Beeanse the record does not show that there was any 
court held at the time judgment was rendered, to-wit: the 
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7th of June, 1870, and there is no consideratum est therefor 
at the time judgment purports to have been rendered, and no 
detinite or fixed amount rendered in the pretended judgment. 

4th. Because there was no service on W. P. Bucks by the 
sheriff or sergeant of Botetourt Co., Virginia. 

The objection made to the introduction of the certified 
copies of the law, is: because there was nothing to show 
that they were printed by the authority of the State of Vir- 
ginia. The court overruled the objection of the defendants to 
copies of the law of Virginia and they were admitted, but 
sustained the objections made to the certified transcript of 
the judgment and proceedings in the County Court of Bote- 
tourt County, Virginia, and excluded the same from the evi- 
dence in the cause. To this ruling of the court the plaintiff 
excepted and took a non-suit with leave to move to set the 
same aside. A motion was made to set aside the non-suit.which 
was overruled by the court and final judgment rendered ; from 
which the plaintiff has appealed to this court. 

The only real question to be examined by this court in the 
consideration of this case, is, as to the propriety of the ruling 
of the Cireuit Court, in excluding the transcript of the judg- 
ment rendered by the County Court of Botetourt County, 
Stite of Virginia, from the evidence offered in the cause. It 
vill therefore be necessary to notice the objections made by 
the defendants to the introduction of said transcript in evi- 
lence. 

The first objection’ to the transcript is, that the writ of 
summons appearing in the record, and which purports to have 
been served on the defendant, is not under seal. This may 
or may not be an irregularity depending on the laws of the 
State of Virginia; but if an irregularity, the judgment would 
not be void for that reason, so as to be held so, at least in this 
collateral way. The courts of Virginia, we must presume, 
know more about their laws and the force and forms of their 
process, than we can in this State. (Martin vs. Barron, 37 
M».. 301.) 
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The second objection to the record is, that it is not shown 
that the wife of Bucks is a free white person, nor that the 
writ was served at his usual place of abode, nor that it was in 
the officer’s bailiwick. The return on the summons, as it ap- 
pears on the record, is as follows: 

“ January 27th, 1870. 

Executed on Wm. P. Bucks at his residence, by delivering 
and explaining to his wife an office copy of the within sum- 
mons, he not being found at his usual place of abode at the 
time of service. . 

H. R. Burerr, D.S., for 
Joserpnu E. Jounson, 8. B. OC. 

The statute of Virginia, read in evidence in reference to the 
service of process reads as follows: 

“Section 6, Any summons or scire facias against any per- 
son, may be served as a notice is served under the first section 
of chapter one hundred and sixty-seven, to whom the clerk 
issuing such process, unless otherwise directed, shall deliver 
or transmit therewith as many copies thereof as there are per- 
sons named therein on whom it is to be served. No judg. 
ment by default on a seire factas or summons shall be valid 
if it becomes final within one month after the service of such 
process.” 

The first section of chapter 167 reads: “ 1st. A notice, no 
particular mode of serving which is prescribed, may be served 
by delivering a copy thereof in writing to the party in per- 
son, or if he be not found at his usual place of abode, by de- 
livering such copy, and giving information of its purport to 
his wife or any white person found there, who is a member of 
his family and above the age of sixteen vears, or if neither he 
or his wife, nor any such white person be found there, by leav- 
ing such copy posted at the front door of said place of abode, 
etc.” 

It is insisted by the defendant that the service of the sum- 
mons appearing in this transcript is not sufficient to give the 
court jurisdiction of the defendant; that the service does not 
show that the wife of the defendant was a white member of 
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the defendant’s family over the age of sixteen years, or that 
the service was made at the defendant’s usual place of abode. 
It will be seen that the law requires the service to be made on 
the wife, or any white member of the family, ete. Ifthe ser- 
vice is made on the wife in the manner pointed out by the 
law, I think it is not required by a fair construction of the law. 
that it shonld be stated that she is a white member of the 
detendant’s family. If she is his wife it is sufficient, but if 
itis on any other member of the family, the fact should be 
stated in the return that such person is a white member of 
the family over the age of sixteen years. I think that the 
fact sufficiently appears that the service was made at the 
defendant’s usual place of abode, 

But it is further contended that the return does not 
show that the service was made in Botetourt county. It 


eannot be presumed against the Judgment of a court of 


general jurisdiction, that the service was made by an 
officer of the court outside of his county. At least this 
could not be assumed in a collateral way. In the case 
of Wilson vs. Jackson’s Adm’r, 10 Mo., 829; the return 
on the writ was simply, “executed,” and it was held to be sut- 
ficient, when brought in question in a collateral proceeding. 
The learned judge who delivered the opinion of the court in 
that case, uses the following language: “ Were we to assume 
however, that the validity of this return was to be tried by 
the laws of this State, and not by the laws and usages of the 
State of Virginia, we are not prepared to say that such return 
would render the judgment of a court of this State void, 
when called in question by a suit upon that judgment, or in 
any collateral proceeding. The question in such case would 
be, had the party personal notice of suit, or was the writ 
served upon the person of the defendant, and the question is 
not upon the sufficiency or insufficiency of the sheriff’s return. 
A writ of capias can only be executed by a compliance with 
its mandate, and the term “executed” can mean nothing more 
or less tlian that the officer had complied with the mandates of 
the writ. It is true he onght to show in what manner he has 
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performed this duty, and if his return does not so show how 
he has executed the writ, it may be quashed. But the legai- 
ity or illegality of the sheriffs return does not affect the ques- 
tion of jurisdiction. If enough appears from the return to 
authorize an inference of personal service of the writ, it is a 
suflicient warrant for the court to proceed, and when those 
proceedings terminate in a judgment, and that judgment 
remains unreversed, itis but right to presume every thing in 
favor of the jurisdiction of the court, if the vagueness of the 
record leaves any thing at all to presumption.” 

The above quoted reasoning would seem to dispose of the 
objection that the return did not show the place of service, 
and the return does show the time of service. See also Mar- 
tin v. Barron above referred to; also 16 Mo. 102, Ist Smith's 
Lead. Cas. 1001, ef seg., and cases cited. 

In reference to the third ground of objection made by the 
defendants, it is sufficient to say that it does appear by the 
record that a court was held at the time judgment was ren- 
dered in the cause, and the judgment is entirely sufiicient in 
form. 

The only remaining point of objection made by the defend- 
ant to the record offered in evidence is, that the return of the 
sheriff is signed by the name of the deputy sheriff for the 
sheriff, in place of being signed first by the name of the sher- 
iff by his deputy. This objection is extremely technical, par- 
ticularly when presented in a collateral proceeding ; and it is 
sufficient to say that this form of subscribing service by the 
sheriff, when done by a deputy, seems to be.the form used 
and recognized in the courts of the State of Virginia, where 
no question is made as to its sufficiency. (Rucker vs. Harri- 
son, 6 Mum., 181.) 

We are of opinion that the transcript offered in evidence 
was sufficient, at least in a collateral proceeding, and that it 
should have been received in evidence. 

Sut it is further contended by the defendants in this court, 
that the certified copies of the laws of Virginia were improp- 
erly admitted, and although that error is not directly brought 





200 JEFFERSON CITY. 





Gould, et al. v. Crow. 





betore the court in this proceeding, yet if the court can see that 
the evidence was improperly admitted, and that the record of 
the judgment could not have been admitted without the ad- 
mission of these Jaws, and that no recovery could have been 
had, it will then appear that the judgment is for the right party 
and will not be reversed. 

The objection made to the introduction of these laws is, that 
there is nothing in the certilicate of the Secretary of the State 
to show that they were printed by the authority of the State 
of Virginia. The title page of the book from which the law 
is taken is stated in the certificate of the Secretary -of State 
to be as follows: “The Code of Virginia, second edition, in- 
eluding legislation to the year 1860, published pursuant to 
law. Richmond. Printed by Ritchey, Dunnarant, & Co., 
1860. 

It seems to me that when a book is published pursuant to 
the laws of Virginia it must purport to be done by the 
authority of the State. So there seems to be nothing in the 
objection to certificate. 

The judgment is reversed and the cause remanded ; the 
other judges concur. 





Herren E. Govtp, ef al., Repondents, vs. J. T. Crow, Ap- 
pellant. 


1. Divorce obtained in Inciana on order of publication—Effect of as to wife's 
elaim of dower.—A decree of divoree regularly obtained by a hasband in In- 
diana, on an order of publication, without personal service, operates as a di- 
vorce in his favor in this State, so as to prevent his wife from elaiming her 
dower in lands owned by him here. The decree when so pronounced is a judg- 
ment in rem and when not affected by fraud is valid everywhere; but when 
rendered on an order of publication can have no effect in personam extra-ter- 
ritorially, 

2. Divorce for wife's fault—Stalute tonching—Dovwer rights.—The statute of Mis- 
souri, barring the wife’s claim for dower after divorcee granted by reason of her 
fault, (Wagn. Stat., 541, 3 14) applies to all divorces,whether obtained in this 
or any other State, and whether obtained on personal service or by order of 


publication, 
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Appeal from Franklin Circuit Court. 
Jeffries §& Crow, tor Appellant. 


I. The judgment if conclusive—as undoubtedly it was—in 
Indiana, was conclusive everywhere else in this country. 
(2 Bish. Mar. & Div., p. 706.) 

II. The divorce puts an end to all rights depending on the 
marriage and not actually vested as dower in the wife. (Dob- 
son vs. Butler, 17 Mo., 87; Chenowith vs. Chenowith, 14 


Ind., 2.) 
2. J. Seay, tor Respondents. 


I. The Indiana divorce is a foreign judgment, and is sub- 
ject to the law regulating foreign judgments. (Bouv. Law 
Dic. Vol. I, p. 536.) 

It is indispensable that the court which rendered the judg- 
ment had “a lawful jurisdiction over the cause, over the 
thing and over the parties. If the jurisdiction fails as to 
either, it is treated as a mere nullity, having no obligation 
and entitled to no respect beyond the domestic tribunals. 
And this is equally true, whether the proceedings be in vem or 
in personam, or in rem and also in personam.” (Sto. Confl. 
Laws, § 586, and cases cited; 1 Greenl. Ev., § 450.) 

“ And if the jurisdiction over the res be well founded, but 
not over the person except as to the ves, the judgment will 
not be either conclusive or binding upon the party in perso- 
nam, aithough it may be ia rem.” (Sto. Confl. Laws, § 592 : 
Rose vs. Hunely, 4 Cr., p. 268-9; Reel vs. Elder, 62 Pein. 
St., 308; 9 Wall., 121.) 

It is a universal principle of the common law, that any title 
or interest in the land can only be acquired or lost according 
to the law of the place where the same is situated. (Ste. 
Confl. Laws, $§ 186-7. and 365 and cases cited ; also $$ 539-48 ; 
Waddle vs. Watts, 6 Pet., 387; 7 Cr. U. S., 115; 6 Whieat., 
577: 9 Wheat.. 465; 10 Wheat., 192; Mansfield vs. McIntyre, 
10 Ohio St., 27; Colvin vs. Reed, 55 Penn. St., 375.) 











JEFFERSON CITY. 





Gould, et al. v. Crow. 





Apams, Judge, delivered the opinion of the court. 


This was an action for dower in a lot in the town of Union, 
in Franklin county, held by the defendant as purchaser from 
Robt. L. Jeffries, deceased. 

Robt. L. Jeffries was the first husband of the plaintiff. 
Helen E. Gould. He was married to her in Missouri. After- 
wards, in 1864, he obtained a divorce from her in the court 
of common pleas, in Vigo county, in the State of Indiana, 
She did uot join in the conveyance under which the defend- 
ant holds the lot. 

The defendant set up as a defense to this suit, the Indiana 
divorce, and the plaintiffs allege that the divorce was ob- 
tuined by frand, ete. 

When the record of the Indiana divorce suit was offered 
as evidence by the defendant, the court excluded it and the 
defendant excepted. There was no evidence offered to im- 
peach the Indiana judgment, and the only material question 
presented by this appeal is, whether the court erred in ex- 
cluding it. On its face the record seems to be regular. The 
petition for the divorce alleges that the applicant. Jeffries, 
was a bona fide resident of Vigo county, in Indiana, at the 
time he applied for a divorce. It does not allege how long 
he had resided in that State. It alleges that the said [Helen 
deserted him after he went to Indiana, and does not allege 
how long the desertion had existed. It also alleges other 
mutters for the divorce. 

There was no service of surnmons on the defendant, but 
there was an order of publication duly published, and the re- 
cord of the decree states that the defendant, Helen, appeared 
by three attorneys, whose names are sect forth in the decree. 
The record shows that the case was heard, and proof given, 
and upon the proof a decree for a divorce, in due form, was 
rendered. No plea or answer was put in for the defendant. 

It is urged here that the Indiana act of the legislature con- 
fers exclusive jurisdiction on the Cirenit Court in divorce 
suits. But the language of the act is not exclusive. The pre- 
sumption is, as the common pleas court is a court of record. 
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and took jurisdiction of the case, that it had the right under 
the laws of Indiana to hear and determine the case. 

There is nothing to show that the attorneys who appeared 
for the wife had any authority to do so. They did nothing 
but appear, and I shall consider the case as though the de- 
cree had been rendered without any appearance on her part, 
and simply on order of publication. The formality of such 
appearance may be required by the Indiana laws, and that 
may be the reason why the attorneys appeared for her. 

As the ease stands before us, the judgment being unim- 
peached, we must consider it as valid under the laws of In- 
diana. For although the petition does not allege the length 
of time the plaintiff had been domiciled, nor for how long a 
time his wife had deserted him, the presumption is that all 
these matters appeared in proof, and that the court was justi- 
tied on the evidence in the cause to grant the divorce. 

Of course, if Jeffries went to Indiana expressly to obtain 
the divorce, that would render it fraudulent and void as to 
his wife, but that question is not before us. Considering that 
the divorce was regularly obtained ona regular order of pub- 
lication, did it operate as a divorce in Missouri so as to pre- 
vent the wife from claiming dower in the lands of Jeffries in 
Missouri? That is the question presented by this record for 
us to determine. 

A divorce suit isa proceeding in rem. The status of hus- 
hand and wife is the res to be acted on and dissolved by the 
decree. It is not simply a contract of marriage which is dealt 
with by a decree of divorce; but it is one of the chief domes. 
tic relations—the relation of husband and wife—deriving its 
rights and duties from a source higher than any contract, and 
uncontrollable by the parties themselves. The duties and 
rights derived from this relation are similar to those of parent 
and child, guardian and ward, and master and servant. After 
the relation is once established, the contract of marriage lias 
performed its office, and the duties and rights of the parties 
result from the law and not from the contract. This status 
or relation attaches to each party, and goes with each to their 
respective domiciles if they happen to have separate domiciles. 
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Some courts hold that the wife cannot have a separate domi- 
cile from her husband; but this doctrine has been exploded 
and the current of authorities is that she may have a separate 
domicile fur the purposes of divorce. 

Every State or sovereignty has the right to determine the 
domestic relations of all persons having their domicile within 
its territory; and, therefore, where a husband or wife is domi- 
ciled within a particular State, the courts of that State can 
tuke jurisdiction over the status, and for proper causes act 
on thisremand dissolve the relation. 

The decree so pronounced is a judgment in rem, and when 
not affected by fraud, it is valid everywhere, and under the 
constitution and laws of the United States, such decrees are 
entitled to full faith and credit in all the States and Territo- 
ries. But such judgments when rendered on orders of pub- 
lication, ean only have effect upon the thing acted on by the 
decree, and such rights as are dependent upon that for their 
existence. Therefore, if a court, in severing the marriage 
tie, undertakes to render a decree in personam as to ali- 
mony, it can have no extra-territorial effect. 

But the marriage status being acted on and dissolved by the 
decree, that relation becomes severed, and continues eo in all 
other States and territories, and property rights dependent 
alone upon its continued existence must cease not only in the 
State where the decree is rendered, but in all other do- 
minions. After such dissolution, neither party can claim 
riglits dependent upon its continued existence. The husband 
is no longer entitled to courtesy in the wife’s lands, or to re- 
cover to his possession her choses in action, and the wife’s in- 
complete right to dower in his lands wherever situated, must 
cease. (See Harding vs. Alden, 9 Me., 140.) 

These are the doctrines of the common Jaw. There may 
be some statutory changes in some of the States, and hence 
the conftict in the decisions of some of the State courts on 
these questions. 

This is the conclusion arrived at by Bishop in his celebrated 


treatise on Marriage and Divorce. After a thorough discus- 
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sion and citation of authorities, he says: “Still, in the ab- 
sence of any statutory provision, the unwritten law of our 
States, in general, does not recognize the status of marriage in 
a woman who has no husband. Consequently it does not recog- 
nize in her the existence of property rights which hang di- 
rectly upon the status.” (See 2 Bish. Mar. & Div., 5 Ed., 
$§ 155 to 170, inclusive, and the authorities cited.) 

3y the statute laws of Missouri, if the husband be divorced 
for the fault of the wife, her right to claim dower in his lands 
ceases from the time the marriage status is severed. The 
section of the law referred to reads as follows: “If any wo- 
man be divorced trom her husband for the fault or miscon- 
duet of such husband, she shall not thereby lose her dower; 
but if the husband be divorced from the wife, for her fault or 
misconduet, she shall not be endowed.” (See Revised Laws 
1855, 1 vol. 671, and 1 Wagn. Stat., 541, § 14.) 

This section applies to all divorces, whether obtained in 
this or any other State, and whether obtained on personal 
service or by order of publication. (See Harding vs. Alden, 
9 Me. 140.) 

Under this view the court erred in excluding the Indiana 
divorcee, ; 

For this error, the judgment must be reversed and the 
cause remanded. All the judges concur. 





co) 


Tue Srare or Missourt, Appellant, vs. Amos W. Mavpm, 
Respondent. 


1. Criminal law—Indictment for forging judge’s certificate—Allegations as to 
county wherein erime occurred, ete-—An indictment for forging a judge’s 
certificate to a fee bill (Wagn. Stat., 490, 3% 15,) is not bad by reason 
of the fact that it charges that the prisoner forged the certificate, and also, 
that he “caused and procured the same to be forged.” The latter clause 
might be stricken out as surplusage. And under our liberal system of plead- 
ing an averment in the indictment, that the forged instrument purported to be 
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the certificate of “A. B., judge of the ninth judicial circuit,” is sufficient without 
the further affirmative allegation, that A. B, was judge of that circuit. But the 
failure of such indictment to set forth in what county or circuit the cause 
wherein the fee bill issued was tried, or in what county or circuit the costs or 
fee bill accrued, would retider the complaint as fatally defective. 


Appeal from Franklin Circuit Court. 
Ewing, dtt’'y Gen’l, for Appellant. 


I. The additional words “and did procure it to be forged ” 
do not occur in the second count. If these words do render 
the second count bad on demurrer, or on motion to quash, 
still as the second count is not obnoxious to that objection, 
the motion should have been overruled. (State vs. Rector. 
11 Mo., 28; State vs. Wilson, 15 Mo., 503; State vs. Wood- 
ward, 21 Mo., 265.) 

Il. But the words objected to do not vitiate the first count. 
They all charge but one offense. (State vs. Carrigan, 24 
Conn., 286; State vs. Batson, 31 Mo., 343; State vs. Palmer, 
4 Mo., 453: State vs. Ames, 10 Mo., 743; Hobbs vs. State, 
9 Mo., 855.) 

Il. The count will net be held bad by reason of unnecessary 
or useless words, after rejecting the words objected to as sur- 
plusage. The count is good, and in the exact language of 
the statute. (State vs. Hamilton, 7 Mo., 800; State vs. Ed- 
wards, 19 /d., 647.) 


Jones and Lay & Belsh, for Respondent. 


I. This indictment charges that defendant unlawfully and 
feloniously did make and forge, and also in same count 
charges that he procured said instrument to be forged. 

It is nowhere averred where the fee bill issued, whether in 
the office of the elerk of the Franklin Cirenit Court, or in some 
county in the State of Ohio; nor is it averred that D. Q. Gale 
was judge of the Franklin Cirenit Court, nor that N.G. Clark 
was Circuit Attorney, nor that either were officers of any 


Court. 
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Vorres, Judge, delivered the opinion of the court. 


The defendant was indicted in the Franklin Circait Court 
for forgery in the 3rd degree. 

At the November term of the Franklin Circuit Court, the 
defendant appeared and filed a motion to quash the indict 
ment for reasons therein stated. This motion was heard by 
the court and sustained, and final judgment rendered in the 
cause against the State. The plaintiff excepted to the ruling 
and judgment of the court, and has appealed to this court. 

The only question presented for the consideration of this 
court is as to the sufficiency of the indictment. The indict- 
nent contains two counts, and isin the following form, to-wit: 

* The grand jurors of the State of Missouri, now here in 
court duly impaneled, sworn and charged to inquire within 
and for the body of Franklin County, on their oaths present, 
that Amos W. Maupin, late of the county and State aforesaid, 
on the first day of February, in the year of our Lord, one 
thousand, eight hundred and sixty-nine, at the county and 
State aforesaid, did, unlawfully and feloniously, falsely make. 
forge and cause and procure to be forged and counterfeited, a cer- 
tain instrument of writing purporting to be the certificate of D. 
Q. Gale, judge of the Ninth Judicial Circuit of the State of Mis- 
souri, and of N. G. Clark, Circuit Attorney of the said 
Ninth Judicial Circuit of the State of Missouri to a certain 
tee bill purporting to be the fee bill allowed against the State 
of Missouri, in the case of the State of Missouri against 
Greenbury Mitchell, which said certificate is in the words and 
figures following, to-wit: 

We, the undersigned, Judge and Circuit Attorney, certi- 
fv. that we have strictly examined the foregoing bill of costs 
during the sitting of the Circuit Court; that the defendant 
was tried and acquitted; that the offense was one, punish- 
able solely by imprisonment in the State penitentiary ; that 
the services were rendered for which the charges were made, 
and that the compensation claimed therefor is given by iaw 
as therein charged, and that the State is liable to pay the 
same, being the sum of one hundred and ninety-three dollars 


and fifty cents. 
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Given under our hand, this, the 6th day of April, 1869, 
D. Q. Gate, Judge, 

N. G. Crark, Circuit Attorney, 
with intent, then and there, unlawfully and feloniously to in- 
jure and defraud the State of Missouri, contrary to the form 
of the statute in such case made and provided, against the 
peace and dignity of the State.” 

“And the jurors aforesaid, on their oaths aforesaid, do 
further present, that the said Amos W. Maupin, at the county 
and State aforesaid, on the first day of February, in the year 
of our Lord, one thousand, eight hundred and sixty-nine, did 
unlawfully and feloniously falsely make, forge and counter- 
feit a certain instrument of writing purporting to be the cer- 
titicate of D. Q. Gale, Judge, and N. G. Clark, Circuit At- 
torney of the Ninth Judicial Circuit of the State of Missouri, 
to a certain fee bill purporting to have been allowed against 
the State of Missouri, in the case of the State of Missouri 
against Greenbury Mitchell, with intent then and there un- 
lawfully and feloniously to injure and defraud the State of 
Missouri contrary, etc.” 

The objections to this indictment raised by the motion to 
quash and which are insisted onin this court are: 1st—That 
it is first charged in the indictment that defendant wrongful- 
lv and feloniously did make and forge the certificate of the 
judge and circuit attorney, and in the same count it is 
charged that he procured said instrument to be forged and 
counterfeited, and that, therefore, the indictment is double, 
charging two offenses in the same count; 2nd—It is no- 
where charged or affirmatively averred in the indictment, 
that Gale was Judge of the Ninth Judicial Cirenit, or that 
Clark was Circuit Attorney thereof; 38rd—The indictment 
charges that a certificate was forged toa fee bill purporting 
tohave been allowed against the State of Missouri, in the case 
of the State of Missouri against Greenbury Mitchel, ete.; l-ut 
the indictment fails to state where the case of the State vs. 
Mitchell was pending. or where, or in what cirenit or county 
the costs or the fee bill accrued or originated. 
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There were some other merely technical objections urged 
against the indictment, which need not be noticed here. 

As to the first objection to the indictment above set forth, 
it is extremely technical, and we think that although the aver- 
ments are rather inartificially stated, the indictment should 
not be held bad for that reason. The words “caused and 
procured to be” might be rejected as surplusage, and at least 
the whole indictment could not be quashed for that objection 
alone, as the objection does not apply to the second count of 
the indictment, where no such double charge appears. 

We think that the averments in the indictmentasto the fact 
that Gale was Judge and Clark, was Circrif attorney of the 
Ninth Judicial Circuit, are, ander our present liberal practice, 
suflicient. 

The third objection is of a more serious nature. It is not 
shown in either count of the indictment, in what county or 
circuit the case of the State vs. Mitchell was pending, or 
where the costs or fee bill accrued, to which the certificate 
was charged to have been forged. It was necessary that the 
indictment should have shown where said prosecution was 
pending and the fee bill accrued, so that it would appear that 
it was in the proper Cireuit where the Judge and Cireuit At- 
torney named might have the power to officially certify the 
same, and so as to notify the defendant of the particular fee 
bill and the court in which it originated, to which he was 
charged of forging the certificate. 

We think the indictment is fatally defective in this par- 
ticular, and the judgment must therefore be affirmed. The 
other judges concur. 
14—VvoL. LVI. 
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Tue Srare or Missouri, Appellant, vs. Amos W. Mavrty, Re- 
spondent. 

1. See case ante p. 205, 

-ippeal from Franklin Circuit Court. 

Vortgs, Judge, delivered the opinion of the court. 


This case was heard in connection with the case between the 
same parties, (ante p. 205,) decided at the present term of this 
court, and isin all of its material cireumstances exactly like 
that case, and for all the reasons given in the opinion in that 
case the judgment is affirmed. The other judges concur. 





0 


Srare oF Missovrt, Appellant, vs. Amos W. Maupin, Re- 
spondent. 
" 1, See case ante p. 205. 
Appeal from Franklin Circuit Court. 
Vortrs, Judge, delivered the opinion of the court. 


This case was submitted with another case between the 
same parties, decided at the present term of this court, 
the two cases being in all of their material circumstances 
exactly similar. 

For the reasons given in the opinion in that case, the judg- 
ment in this case is affirmed. The other judges concur. 





Stare or Missouri, Appellant, vs. Amos W. Macpry, Re- 
spondent. 
1. See case anie p. 205. 
Ippeal from Franklin Circuit Court. 

Vortes, Judge, delivered the opinion of the court. 

This case was submitted with the case between the same 
parties (anze p. 205,) decided at this term of the court, and is in 
every essential particular, exactly similar in that case. For 
the reasons given in the opinion of that case the judgment is 
affirmed. The other judges concur. 
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Bens. Putiperr, e¢ al., Defendants in Error, vs. Frank 
Scumipr, ef al., Plaintiffs in Error. 

1. Mechanic's lien—Admissions by builder touching account of material man not 
evidence against the owner, ele-—The admissions by a builder acknowledging 
the correctness of an account rendered for material furnished in building a 
house, are evidence in a suit thereon against the builder, but not in a suit 
brought against the owner of the building under the mechanic’s lien law. 


Error to Cole Circuit Court. 
Lay §& Belch, and Edwards § Son, tor Plaintitfs in Error, 
Ewing & Smith, for Defendants in Error. 
Apams, Judge, delivered the opinion of the court. 


This was an action under the mechanic’s lien law, brought 
on an account for materials alleged to have been furnished 
the defendant, Anton Moeller, as contractor for building a 
hotel for the defendant, Schmidt, in the City of Jefferson, 
in the State of Missouri. The defendant, Moeller, having 
become bankrupt, A. W. Ewing, his assignee, was substituted 
as defendant. 

There were separate answers by the defendants putting in 
issue the material allegations of the plaintiff's petition. 

Upon the trial, the plaintiff introduced evidence tending to 
prove his account and lien, and conducing to prove that the 
materials were furnished under Moeller’s contract for build- 
ing the hotel. Among other evidence, was that of Schmidt's 
promise to pay the amount of plaintiff's lien after it was filed. 

After the close of the evidence the court at the instance of 
the plaintiffs, gave an instruction to the effect, that if the ma- 
terials were furnished to the contractor, and were used in the 
building, the jury must find for the plaintiffs, if they find 
that tiie proper notice, etc., was given. 

This instruction was objected to, and, standing alone, it 
might have been objectionable. But the court, at the instance 
of the defendants. gave an additional instruction presenting 
their views of the case, which, together with the instruction 
given for the plaintiff, placed the whole case fairly before the 
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jary. Other instructions were asked by the defendants,which 
were refused. As the case, however, was fully and fairly 
presented to the jury by the instructions above referred to, it 
is unnecessary to pass upon the refused instructions. 

The defendants also objected to a letter that had been written 
by Moeller to the plaintiffs, and the other admissions made by 
Moeller, acknowledging the plaintiff's account to be just. 
These admissions were certainly evidence against Moeller 
and his assignee in bankruptey, to establish the plaintiff's de- 
mand against them. 

Upon the whole case I think the judgment was for the 
right party, and I see no good reason to disturb it. 

Judgment atirmed. 


Own Morton ror Re-n Karina. 
Lay & Belch, for Plaintiffs in Error. 


[. In this ease the letters were written and the declara- 
tions made long after the materials had been purchased and 
used. Schmidt was no longer the owner’s agent, and his 
letters were inadmissible for any purpose. (Morrison ve. 
Haneock, 40 Mo., 561.) 


Ewing & Smith, for Defendants in Error. 


I. Contractors declarations are admissible against the 
owner, as to the materials which have been received or the 
amount which may remain due. (Dickerson College vs. 
Church, 1 Watts & Serg., p. 462.) — 

II. The promise of Schmidt to pay plaintiffs account was 
udmissible in evidence. (Landis vs. Roger, 59 Penn. (State), 
95; Morrison vs. Hancock, 40 Mo., 561.) 


Apams, Judge, delivered the opinion of the court. 


At the last term of this court, a motion for re-hearing was 
granted in this ease. By this motion, our attention was 
ealled to a point raised by the fourth instruction asked by the 
defendant and refused by the court, which was not passed 
upon in delivering the original opinion. 
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We have re-examiried the record, and are satisfied the 
questions discussed in the opinion which resulted in an 
aftirmance were properly decided. 

But the defendant’s fourth instruction presented the ques- 
tion, whether the admissions of the contractor, Moeller, made 
verbally, and also by letter written to the plaintiffs, after the 
purchase of the lumber had been completed, could be used as 
evidence against the owner of the building to establish plain- 
tiffs lien, or in other words, to prove that the materials pur- 
chased went into the building under Moeller’s contract with 
Schmidt. 

In the opinion delivered, the court decided that this evi- 
dence was competent as against Moeller, but the point, 
whether it could be considered by the jury as against Schmidt, 
the owner of the building was not passed on. 

Whatever may be the powers of a contractor to bind the 
owner of a building in the purchase of materials, they cease 
as soon as the purchases are fully completed. 

Before the admissions and declarations of Moeller, referred 
to, were made, the purchase from the plaintiffs had all been 
completed, and he no longer continued the agent of Schmidt 
to bind him by such admissions. 

In Dickerson College vs. Church, (1 Watts & Serg., 462,) 
this very point was before the Supreme Court of Pennsyl- 
vania, and that court decided that such declarations could not 
be read as evidence to prove that the materials were fur- 
nished on the eredit of the building. Wethink the court be- 
low erred in refusing the defendant’s fourth instruction. 

For this ,error the judgment must be reversed and the 
cause remanded ; the other judges concur. 
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. —_ > — 

J. N. McCivure, Appellant, vs. Jesse A. Pups, et a/., Re- 

spondents. 

1. Mortgages not under seal, when recorded impart notice —Under a proper con- 
struction of the several sections of the statute touching conveyances, (Wagn, 
Stat., p. 273,37; p. 277, 23 24, 25, 26,) the registration of a mortgage, «l- 
though having no seal or scrawl attached, nevertheless imparts notice. The 
registration law was intended to embrace not only legal conveyances, but all 


instruments in writing affecting real estate in law or equity. 
Appeal from Webster Circuit Court. 
E. G. Mitchell, for Appellant. 


[. The instrument sued on is a good equitable mortgage, 
created a valid lien on the land in question, and can be en- 
forced against the mortgagor and all subsequent purchasers 
having notice of its existence or contents. (McClurg vs. 
Phillips, 49 Mo., 315; Gill ws. Clark, 54 Mo., 415.) An 
equitable mortgage is a writing whereby the lands in ques- 
tion are “affected in equity.” (Wagn. Stat., 277, § 24.) 

Il. The same was properly acknowledged and recorded, 


and hence imparted notice. (Wagn. Stat., 277, § 25.) 
Massey, McAfee & Phelps, for Respondents. 


The recording of the unsealed mortgage is not notice, to 
Paul, of plaintiffs equitable mortgage, and Paul having no 
actual notice and having a sheriff's deed the judgment should 
be affirmed. “AII deeds or other convevances of lands or of any 
estate or interest therein, shall be subscribed and sealed by the 
party granting the same, ete.” (Wagn. Stat., 273, § 7; 272, 
§ 1.) “Every such instrument, from the time of filing the same 
with the recorder for record, imparts notice.” (Wagn. Stat., 
277, § 25.) 

Avams, Judge, delivered the opinion of the court. 

This was an action in the nature of a bill in equity to fore- 
close an equitable mortgage. The mortgage was executed by 


the defendant, Phillips to the plaintiff, in the year 1860, to 
secure a promissory note which was given at the same time. 
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The mortgage covered several tracts of land in Webster 
County, and was duly acknowledged and recorded in Webster 
County. It was in the shape of a legal mortgage in all re- 
spects, except that it was not under seal and had no scrawl 
aftixed by way of seal. 

In 1867, the defendant, Paul, purchased part of the mort- 
gaged premises at execution sale against the defendant, 
Phillips, and took the sheriff's deed therefor in regular form. 
He claims to be an innocent purchaser for value, without any 
notice ‘whatever, of the plaintiffs mortgage. The proof 
showed that he had no notice, in fact or otherwise, except 
what may have been imparted by the registry of the mort- 
gage. The court decided that inasmuch as the mortgage was 
not a sealed instrument, the registry imparted no notice, and 
gave judgment releasing the lands claimed by the defendant, 
Paul, from the mortgage. The only point raised by the 
record is, whether our registry act applies to equitable, as 
well as legal instruments affecting real estate. 

In construing the act we must look at the whole law and 
bring together the several sections bearing on the question. 
Section 7 (1 Wagn. Stat., 273) provides that “all deeds or 
other conveyance of lands or of any estate or interest there- 
in, shall be subseribed and sealed by the party granting the 
same or by his lawful agent, and shall be duly acknowledged 
or proved and certified in the same manner hereinafter pre- 
scribed.” 

Section 24 (1 Wagn. Stat., 277) provides: “ Every instru- 
ment of writing that conveys any real estate, or whereby 
any real estate may be affected in Jaw or equity, proved or 
acknowledged and certified in the manner hereinbefore pre- 
scribed, shall be recorded in the office of the recorder of the 
eounty in which such real estate is situated.” 

Section 25 provides, that “Every such instrument in 
writing certified and recorded in the manner hereinbefore 
prescribed, shall, from the time of filing the same with the 
recorder for record, impart notice to all persons of the con- 
tents thereof, and all subsequent purchasers and mortgagees 
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shall be deemed in Jaw and equity to purchase with notice.” 
(1 Wagn. Stat., 277.) 
Section 26 provides, that “No such instrument in writing 
shall be valid, except between the parties thereto, and 
such as have actual notice thereof, until the same shall be 
deposited with the recorder for record.” (1 Wagn. Stat., 277.) 
/ These several sections of the registry act clearly indicate 
that it was the intention to embrace not only legal convey- 
ances or sealed instruments, but all instruments in writing 
affecting real estate in law or equity. There is no reason 
why contracts not under seal, affecting real estate as well as 
sealed instryments or technical conveyances, should not be 


j recorded. /The object of the registry act was to abolish the 


equitable doctrine of notice in regard to all instruments in 
writing affecting real estate. + 

That doctrine was, that the party was bound to take notice 
when the facts were suflicient to put him on inquiry. By 
the registry act the instrument is void except between tlie 
parties thereto, and those who have actual notice, until the 
suune is deposited with the recorder. When so deposited, the 
registry imparts notice, and every subsequent purchaser or 
mortgagee is deemed in law and equity to have notice, 
whether such be the fact or not. When the instfument is 
deposited with the recorder, the question of notice is put at 
rest. Therefore, as the plaintiff's equitable mortgage had 
been duly recorded before Paul purchased, it imparted notice 
to him, and whether he had notice in fact or not, was a ques- 
tion that could not be raised. His purchase extended only to 
the equity of redemption left in Phillips, and did not affect 
the rights of the plaintiff. 

This leads to a reversal, Let the judgment be reversed 
and the cause remanded. Judge Sherwood did not sit; the 
other judges concur, 
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Srare to usr or JAmes B. Lovett, Plaintiff in Error, vs. J.C. 
Topp, Defendant in Error. 

L. Curator—Final settlement—Suit by sureties against public administrator.—Tise 
final setldement of a curator with his ward is a lien on the real estate of the 
curator, to the extent of the indebtedness shown by the settlement; and the 
failure of a public administrator having the curator’s estate in charge, to state 
the fact of such lien in his petition for the sale of the land, as required by statute, 
(Wagn. Stat., 95, 3 11) would constitute a breach of his bond, but would not 
reuder him liable thereon to the sureties on the curator’s bond for the sums 
they had been compelled to pay by reason of the default of the curator, The 
damages on such proceeding would be too remote and consequential. 


Error to Morgan Circuit Court. 
o 


James .2. Spurlock and Ewing § Smith, tor Plaintiff in 
Error. 


I. It is contended for the plaintiff in error, that the settle- 
ment made by the guardian in September, 1860, was a judg- 
ment and a lien on the guardian’s land, and as such should 
have been taken notice of in the petition for the sale of the 
land; (Wagn. Stat., § 11, p. 95) and should have been paid 
without regard to the order of allowance. (Kerr’s Adim’r vs. 
Wimer, 40 Mo., 544.) 

Il. The bond sued on in this ease, contains all the condi- 
tions required by law, and the redundant parts are to be 
treated as surplusage. (Woods vs. State, &c., 10 Mo., 698.) 


oss, for. Defendant in Error. 


Suerwoop, Judge, delivered the opinion of the court. 


a guardian and curator of certain wards, having made in 
the year 1860 a final settlement showing an indebtedness to 
his wards of some $1400, in the course of afew years died 
possessed of land to the value of $1500, and of personal prop- 
erty worth $1200. The public administrator took charge of 
the curator’s estate, administered thereon, filed a petition and 
obtained an order for the sale of the real estate of the curator, 
(which was bound by the lien of the final settlement to the 
extent of the foregoing indebtedness) for the payment of 
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debts, and in the year 1867 sold the land for $1495, and ap- 
plied that sum to the payment of debts in the 5th and 6th 
class, and the proceeds of the sale of the personal property to 
the payment of other debts, to the entire exclusion of the above 
mentioned judgment lien; and although fully apprized of the 
existence of such lien, did not state that fact in his petition 
for the order of sale. 

The wards subsequently brought suit against the sureties on 
the bond of their curator, recovered a large sum, and this 
suit is brought by one of those sureties against the publie ad- 
ministrator on his bond, and it is claimed in the petition filed 
in the cause, that the conduct of the public administrator in 
the particulars mentioned, constituted such a breach of his 
bond as rendered him liable at the suit of the surety tor whose 
use this action is brouglit. 

The court below held otherwise on demurrer, and this 
brings the sufficiency of the petition under discussion. 

While it may be conceded that the final settlement referred 
to was of that character which would constitute a lien on the 
realty of the curator to the extent of his indebtedness to his 
wards, and that the duty of the public administrator was pre- 
cisely the same in the premises, as though the lien had been 
created by a judgment in the ordinary course of procedure, 
and that he was guilty of a manifest breach of his bond in 
tailing to act in accordance with the provisions of § 11, p. 95, 
1 Wagn. Stat., yet it by no means follows, that by his failure 
of duty in this regard, he is liable on his bond at the suit of 
the surety who has been compelled to pay money at the suit 
of the wards. And the reason for this is, that the injury in- 
flicted by the acts of the public administrator is too remote, 
and altogether in the nature of consequential damages. And 
it must be remembered that there is no privity between the 
surety on the curator’s bond and the persons sued in the pres- 
ent case. 

If A., being indebted to B. in the sum of $1000, holds a 
claim against the estate of C. for that amount, which claim is 
lost by reason of C’s, administrator committing a breach of 
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his bond, scarcely any one would have the temerity to contend 
that this state of facts would give a cause of action on the ad- 
ministrator’s bond in behalf of B., even if he should lose his 
debt against A. in consequence of the latter being unable to 
collect his claim against the estate of C.; and yet the principle 
is precisely the same in the supposed case, as in that at bar. 
For these reasons the petition was very properly held insuffi- 
ecient, notwithstanding the fact that breaches of the bond of 
the public administrator had occurred. 

Whether in an appropriate proceeding, the sureties on the 
enrator’s bond could be so subrogated as to avail themselves 
of the lien which was created on the realty of the curator by 
reason of his final settlement ; or whether a court of equity 
would even go so far as to afford relief in case the lien men- 
tioned be lost in consequence of lapse of time or otherwise, 
by allowing redress to be afforded in accordance with the 
terms of the bond, whose conditions have been broken, are 
questions the necessity of whose discussion this record does 
not present. 

Judgment affirmed ; all the judges concur. 





© 


Lovts Hammerstoven, ef al. Respondents, vs. Crry or Kan- 

sas, Appellant. 

1. Streets— Opening of—Non-payment for land taken for, what remedy proper.— 
Where city authorities condemn a lot and are preparing the same for a pub- 
lic street, but fail to make payment for the land, injunction restraining the city 
from using it, until paid for, is improper. The remedy, if the owner claims the 
sale to be void, is ejectment ; if valid, suit for the purchase money. 


Appeal from Jackson Circuit Court. 

. ‘ 

J. Brumback, for Appellant. ' 
I. Respondents had an adequate remedy at law and there- 
fore were not entitled to relief in equity. The city was bound to 
py for the lot under the agreement. Is not an action to recover 
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the price with interest, an adequate remedy; or, if the agree- 
ment be void, as there was no written contract of sale, is notan 
action to recover for damages the entire value of the prop- 
erty, aun adequate remedy? (Mueller vs. St. L. & 1. M. ft. ft. 
Co., 31 Mo., 262; Soulard vs. St. Louis, 36 Mo., 546.) 

Is not an action of ejectment to recover possession of the 
land with damages, an adequate remedy ? (Burnett vs. Cald- 
well, 9 Wall., 591.) 

The petition does not state that the city was injuring the 
land, nor that preparing the lot for use as a street, was suci 
an injury as raised an equity for an injunction. The circum- 
stances of there having been an ordinance condemning the 
property cuts no figure, neither party relying on it. 

Again, the city disclosed facts which raised a counter 
equity in its favor, to prevent the granting of an injunction, 
The ground was part of an important street, built up and 
improved by citizens, graded and fitted for public use by the 
city, at a considerable expense. 

In such case specially should respondents be left to their 
remedy at law. An injunction operates harshly. (Pratt vs. 
Bates, 40 N. Y., 166; Ewing vs. St. Louis, 5 Wall., 418; 
Redt. Railw., [2 Ed.} Ch. 27, § 2, pp. 478-81, and cases 
cited.) 


Karnes §& Ess, tor Respondents. 


As a matter of law appellant is not entitled to specific exe- 
ention unless it performs its part of the contract. If it 
asks equity, it must doequity. It is not entitled to the decree 
asked in its answer until it makes payment or offers to do so. 

Ejectment will not lie. (Child vs. Chappell, 5 Seld., 246; 
Jackson vs. May, 16 Jolins., 184.) 

Respondents are not bound to proceed in trespass. An in- 
junction willlie in just such cases as this. (Lumsden vs. City 
of Milwaukie, 8 Wis.. 485, and authorities cited by the court: 
Mohawk & Hudson R. R.Co vs. Archer 6 Paige Ch., 83. e¢ 
seq.; and cases cited in opinion of court; 2nd Sto., Eq., 
§§ 927, 928, and note; New York Print. & Dy. Est., vs. Fitch, 
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ages. 


not paid. 


therefore grants a perpetual injunction. 


power to give sucha judgment. 








1 Paige, Ch., 97; Lewis vs. Rough, 26 Ind., 398; Sidener 
vs. Norristown R. R. Co., 23 Ind., 623; Smith vs. Bangs, 
15 Lll., 400; Varrick vs. New York, 4 Johns. Ch., p.55.) 


Napron, Judge, delivered the opinion of the court. 


The plaintiff brought an action in the Common Pleas Court 
of Kansas City, to enjoin the city from using a lot of plain- 
tiffs as a street until it was paidfor. The petition was filed 
in 1869. It alleges that in 1867, the plaintiffs owned lot No 
4in Krey’s sub-division and had possession, when the city 
passed an ordinance condemning the lot as a street; that the 
city in 1869 was preparing the lot as a publie highway with- 
out consent of the plaintiffs, and without paying any dam- 


The answer sets up an agreement with the city authorities 
to convey the lot to the city for $75 per foot front, with 
interest at 10 per cent. from Sept. 1867, and avers, that the 
city has ever been ready and is now willing to pay this for 
the lot and tendering the amount due for the lot, that the 
city has improved the lot and prays that the plaintiffs convey. 

At the hearing it was admitted that the plaintiffs agreed 
with the city Mavor to sell the lot for $75 per foot and 10 
per cent. interest from date of agreement, but the money was 


The city commenced work on the lot in 1869. The finding 
of the court was, that the city did not pay for the lot, and 


The remedy of the plaintiffs, if they claim the sale to the 
city as void, was an action of ejectment, and if they admitted 
the sale, they could sue for the purchase money. 
grounds for an injunction. The plaintiffs are willing to ac- 
cept a judgment for the purchase money and interest, and 
undoubtedly they are entitled to this, but the court has no 


The judgment is therefore reversed and the cause remanded. 
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F. B. Sremmons, Respondent, vs. R. B. Carey, Appellant. 


- Justices’ courts—Formal judgment unnecessary in.—In trials in justices’ courts 
a verdict will be held as a judgment, aud the entry of a formal judgment is not 
required. 


Appeal from Jasper Uourt of Common Pleas. 
Harrison § Montague, for Appellant. 
W. H Phelps, for Respondent. 
Napron, Judge, delivered the opinion of the court 


This action was brought before a justice, upon an account 
filed for $32.00; the items being four tons of hay at $8.00 per 
ton. 

Upon the trial in the justice’s court, the jury found for the 
defendant, and thereupon the justice entered on his docket. 
“It is therefore adjudged by me that the plaintiffs pay the 
costs herein expended.” 

On the trial in the Cirenit Court, the plaintiffs obtained a 
verdict for $25.00. There was a motion for a new trial. and 
a motion in arrest, but as the bill of exceptions does not show 
the evidence in the case, nor the instructions, the only points 
arising here are: first, that there was no formal judgment en- 
tered by the justice, and, secondly, that there was no statement 
of facts constituting the cause of action before the justice. 
As none of the evidence is before us, it is impossible for the 
court to see whether the cause of action was correctly stated 
or not, and in regard to the judgment for costs not being a 
final judgment, it was held at a very early period, that on 
trials in a justice’s court the mere verdict of the jury would 
he held a judgment, (3 Mo., p. 12) and the entry of a formal 
judgment is not required as in courts of record. (See Hazel- 
tine vs. Rensch, 51 Mo., 51.) 

The judgment is affirmed. 
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Pacisic R. R. Co.,, Appellant, vs. Tue County CLERK or 
Frankuin Co., Respondent. 

1. Revenne—County Board of equalization—Railroad assessments—Entries on 
assessment book by deputy county clerk of previous years—Assessment,—An en- 
try correcting the books of the county assessor, is not objectionable merely 
by reason of the fact that the entry, instead of being made by the county 
clerk, was made by his deputy, nor by reason of the fact that the order of the 
County Board of Equalization, directing the assessment to be placed on the 
assessor’s books, was entered on the journal of its proceedings, after the ad- 
journment and dissolution of the Board, nor by reason of the fact that the as- 
sessment, having been omitted by mistake, was entered the year subsequent 
without notice of the time of the entry. 


Appeal from Franklin Circuit Court. 
Baker §& Litton, for Appellant. 


I. The court committed error in allowing the entry made 
by Miller in the record of the proceedings of the county Board 
of Equalization, after the institution of this suit, and more 
than eight months after that board had adjourned sine die, 
and the record of their proceedings had been written out and 
signed as the true record of all their proceedings. The clerk 
had no authority te make the entry. The law does not allow 
taxes to be increased $738,000 by the mere verbal statement 
of an irresponsible clerk. 

If. The powers and authority of the Board are defined in 
the statute, (2 Wagn. Stat., 1163, §§ 16, 19). They have no 
authority to assess property or to do anything except change 
the amount of assessments that have already been made, and 
any other action isa nullity. (Pac. R. R. Co. vs. Cass Co., 
53 Mo., 17.) 

In this as in the Cass county ease, no notice either by ad- 
vertisement or otherwise was ever given the relator. This 
alone makes the action of the board a nullity. 

Even if the Board had had authority to make assessments 
of property, which the assessor for any year had failed to as- 
sess, they could not assess the property for the year 1870, be- 
cause it had been duly assessed by the assessor for that year. 
(See Wagn. Stat., 1173, § 40.) 
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Even if the county Board had made the order, their 
secretary had no authority to make the entry on the assessor’s 
book. Such change must be made by the assessor himself. 
(Wagn. Stat., 1163, §.19.) 

The assessor cannot make entries in his books after he re- 
turns them. (Wagn. Stat., 1173, §$ 40, 42.) 

Seay §& Kiskaddon, for Respondent. 

Napron, Judge, delivered the opinion of the court. 


This was an application to the Circuit Court for a manda- 
mus ordering the clerk of the County Court of Franklin county 
to erase from the assessment books of the county assessor,made 
for the levying of taxes for the year 1871, and returned by said 
assessor to the County Court on the 6th day of February, 
1871, an alleged interpolation in said assessment books, in 
these words: “The Pacific R. R. Co. assessed tor 1873— 
$738,000.” 

It is not necessary to an understanding of the case that the 
pleadings should be recited. The facts are sufficiently de- 
veloped in the testimony of C. H. Miller, who was a deputy 
of the county clerk. 

It seems that the board of equalization for Franklin county, 
composed of the presiding justice of the County Court, the 
county assessor and county surveyor, and the clerk, met in 
April 1871, and that Miller acted as their clerk. It was his 
business to keep a record of these proceedings. The board 
iad ordered him to put in the assessment book of 1871, the 
assessment of 1870, on the Pacific Railroad, which had been 
omitted to be collected, and had not in fact been given to the 
collector. 

Mr. Miller made the entry in the assessment book as di- 
rected, but omitted to keep a record of the order authorizing 
him so to do; but upon the suggestion of A. J. Seavy, the 
county attorney, who advised him that it was his duty to make 
outa true copy of the proceedings of the board, he, some 
months after the adjournment of the board made the follow- 
ing entry—“It appearing to the satisfaction of the board of 
equalization, that the Pacific R. R. Co. of Missouri was law- 
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fully and regularly assessed by the assessor of Franklin coun- 
ty for the year 1870, and valued in the aggregate sum of 
$738,000, and by him duly certified to the clerk of the County 
Court of said county of Franklin, for the year 1870, and it 
further appearing to the satisfaction of said board that the 
suid clerk omitted to certify the same to the collector for that 
year (1870), by reason of misapprehension of the law defining 
his duties in the premises, and that the taxes for the year 
1870 have not been paid—it is therefore ordered and con- 
sidered by the board that the clerk of the County Court ad- 
just the tax books by placing upon the assessor’s books for 
1871, and certifying to the collector of Franklin county on 
the tax book fur 1871, the said assessment so omitted for the 
year 1870.” 

This was objected to on the ground that Miller, the deputy, 
could not act as clerk of the board, whilst the law required 
the county clerk to act in this capacity, and because the entry 
of the order was made some monthis after the adjournment 
and dissolution of that board. 

The court refused the peremptory mandamus. 

It is seareely necessary to observe that these objections, and 
others of a similar character, are purely technical. It is per- 
fectly manifest that the intent of the legislatures in their 
revenue laws has been to require the payment of the taxes in 
each year, and to require assessors and collectors to assess and 
collect taxes which have been omitted by accident or mistake 
to be collected in preceding years. The board of equaliza- 
tion is authorized to correct and adjust the tax books. 

It is objected that the petitioner had no notice of the action 
of the board, and that the petitioner was as much entitled to 
notice, where an assessment was made de novo, as where an 
assessment by the assessor was raised. The petitioner was 
fully aware that no taxes had been paid in 1870; for if paid. 
the receipt for the same would have settled the controversy. 
The position that the board had no power to correct the omis- 
sions of the clerk in certifving the assessment for 1871 is un- 
tenable. 
15—vor.. Lyi. 
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The fact that the tax assessed for 1870 was never collected 
is conceded. It is also conceded, that this tax could be col- 
lected under the revenue laws in subsequent years. The ob- 
jections, to the form: and mode on which the assessment was 
placed in subsequent assessments, whatever merits they may 
have, can only at best, delay the collection of the tax. 

These objections are mainly, that the deputy clerk could not 
act as clerk of the board of equalization, that the board could 
not correct an omission of the clerk, that the clerk of the 
board could not make up records of the board adjourned, and 
that the oral order of the board amounted to nothing, unless 
recorded at the time. 

No one of these objections apply to the merits of the case. 
The real question is, whether this road was assessed in 1870, 
and whether that assessment was collected—and it is conceded 
that it was not. It was assessed, but by accident or inadvert- 
ence the assessment was not reported to the collector, and 
by reason of this omission the road escaped taxation. But 
private citizens have to pay taxes for years in which their as- 
sessients are neglected to be collected, and the same rule 
applies to corporations. 

The judgment of the Cireuit court is therefore affirmed ; 
the other judges concur. 





° 


Esenzer M. Worvry, Respondent vs. Moraan Drypen, Ap- 
pellant. 


1. Deed absolute on its face intended as a mortgage—Nature and amount of proof 
required.—Although a deed may be absolute on its face, yet if it be shown that 
it was given merely as a security for debt, courts of equity will decree it to be 
a mortgage with the right of redemption. And no agreement of the parties 

can take away that right. But the burden of proof is upon the party who al- 

leges that such a deed is a mortgage, and the proof must be clear and con- 
vincing, leaving no room for reasonable doubt as to that fuct. 
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Appeal from Bates Circuit Court. 
Bassett § Hicks, for Appellant. 





I. There are no averments in the petition of fraud, mis- 
take, surprise or inadequacy of price in making the contract 
as expressed in the deed, or in the execution of the same. 
And these are the only cases in which parol evidence is ad- 
missible in equity against the contract specified in the deed. 
(Stephens vs. Cooper, 1 Johns. Ch., 428; Wells vs. Rice, 1 
Hill, 602; 6 ITill, 220; Watkins vs. Sockett, 6 Har. J., 444; 
1 Sundf. Ch., 38; Parker vs. Vick, 2 Dev. & Battle, 195; 
Lyons vs. Richmond, 2 Johns. Ch., 57; Salatut vs. Schmidt, 
1 Spears E., 421; Greenwood vs. Eldridge, adm‘r, 1 Green. 
C., 165.) 

II. The testimony of Worley as to what took place when 
he delivered the deed to Dryden was incompetent, and no 
decree could be founded in part or in whole thereon. Neither 
at law or in equity can parol evidence be received to show 
that a deed, absolute on its face, was agreed to be, or was a 
mortgage when the parties intended that the instrument 
should be in the form in which it is. (Cook vs. Easton, 16 
3urb., 429; Webb vs. Rice, 1 Hill, 610.) 

III. The parol evidence offered was, at all events, not suf- 
ficient to change the deed, absolute on its face, into a mortgage. 

In the ease of Allen vs. McRea, 4 Ired., 335, Judge Ruttin 
said: “An absolute deed is not, indeed, conclusive that 
there was an absolute purchase, but it is almost so, and 
can only be avoided by some admissions of the defendant in 
his answer, or by a chain of circumstances that render it al- 
most as certain that it was intended as a security, or if it 
had been expressed in the deed, such as the disparity between 
the sum advanced, and the value of the property, the con- 
tinual possession of the former owner, ete. But there is no 
case, we believe, in which relief has been given upon mere 
proofs by witnesses of declarations by the party in opposition 
to the deed and answer.” (See Aborn vs. Barrett, 2 Blackt., 
101.) 
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R. .ddams §& W: P. Johnson, tor Respondent. 


A deed, though absolute on its face, if intended and re- 


ceived merely as a security for a debt, is a mortgage. The 
evidence in this case undoubtedly shows, that the deed made 


by Worley to Dryden, althongh absolute on its face, was in- 


tended to secure Dryden for the amount advanced to Worley. 
This is a ease in which the intention of the parties and the 
nature of the transaction between them must be determined 


not merely from the face of the deed, but by all the cireum- 


stances attending the transaction. In order to ascertain the 


intention of the parties, the court will not only look to the 
deed and writings, but to all the cireumstances of the con- 


tract. (See Brant vs. Robertson, 16 Mo., 129; Wilson vs. 
Drumite, 21 Mo., 325; 4 Kent, 9 Ed., 177-8; Renick vs. 
Price, 6 Am., 268; Henry vs. Davis, 7 Johns. Ch., 40; Clark 
vs. Cowan, 2 Cowan, 324; Marks vs. Bell, 1 Johns. Ch.. 594; 
Stevens vs. Stewart, 4 Johns. Ch., 167; Whittock vs. Kane, 
t Paige, 203; Slee vs. Manhattan Co., 1 Paige, 48; Van 
Barn vs. Olmstead, 5 Paige, 9; Van Barn vs. Russell, 3 Barb., 
Ch., 325; McIntyre vs. Humphrevs, Hoff., 31.) 


Waeyer, Judge, delivered the opinion of the court. 


This was a proceeding in the nature of a bill in equity to 
have a deed absolute and unconditional on its face, for certain 
lands lying in Bates County, made by the plaintiff to the de- 
fendant, declared a mortgage, and asking that plaintiff might 
be permitted to redeem. 

The petition alleges, that in November, 1858, plaintiff be- 
ing indebted to defendant in the sum of four hundred and 
two dollars for money loaned, executed to him a deed for the 
land therein described ; that the deed so made, althongh ab- 
solute on its face, and purporting to convey, unconditionally. 
all the right, title and interest that the plaintiff had to the 
land, was only made for the purpose of securing the amount 
therein specified, of four hundred and two dollars, money 
loaned by defendant to plaintiff, together with interest there- 
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on, from the time of making and delivering said deed at the 
rate of ten per cent. per annum, and with the distinct and ex- 
press understanding and agreement by and between tlie 
plaintiff and defendant, that plaintiff should be allowed to 
redeem the land upon full payment of the indebtedness, and 
ail the interest accrued thereon. There is, then, an averment 
that in May, 1869, defendant suld to one Speaks, a portion of 
the land, and that Speaks was an innocent purchaser, having 
no notice of the claim of the plaintiff, and that he had a good 
title. The petition then states, that since the execution and 
delivery of the deed, plaintiff has often and repeatedly offered 
to pay defendant the indebtedness, with all the interest ac- 
crued thereon and all the reasonable expenses that he had in- 
curred, and requested the defendant to accept the same and 
allow him to redeem the land, but that he refused and fraudn- 
lently set up that he was the legal owner of the land, and 
that plaintiff had no right to redeem. Plaintiff, therefore, 
prayed that he might be allowed to redeem the land, except 
that sold ; that an account might be taken to ascertain the 
amount due trom plaintiff to defendant after deducting the 
amount received from Speaks, and that in the adjustment of 
the account plaintiff should have credit, and be allowed all 
just sums to which he might be entitled, ete. 

Defendant, in his answer, denied that in November, 1858, 
or at any other time, plaintiff was indebted to him, in the 
zum of four hundred and two dollars or any other sum of 
money loaned, or that plaintiff being so indebted to him 
executed the deed in the petition mentioned, as a mortgage to 
secure the payment thereof. He denied that the deed so 
executed and delivered to him by plaintiff, was, at the time 
the same was delivered, agreed or intended to be a mortgage 
to secure the payment of money loaned. The answer then 
averred the fact to be that in November, 1858, plaintiff, in 
consideration of the sum of money mentioned, granted, bar- 
gained and sold to the defendant the land in question, and in 
pursuance of such sale, executed and delivered to him the deed ; 
that the deed was absolute and unconditional, and was so in- 
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tended to be by the parties, the terms thereof being in accord- 
ance with the bargain and agreement entered into. When 
the case came on to be heard, the court, upon the pleadings 
and proofs adduced, decreed that the deed was intended to 
be a mortgage, being given to secure the payment of money 
loaned ; and from this decree the defendant appealed. 

An account was then taken between the parties, and the 
defendant was allowed for the taxes that he had paid and im- 





provements made on the land, which allowance was decreed 
to be a lien on the land in his favor, and from this decree the 
plaintiff also appealed to this court. The main evidence in 
the case is that given by the parties to the record, the plain- 
tiff and defendant, and they directly contradict each other. 
The plaintiff swears that the money which he received was a 
loan, and that he conveyed the land only to secure its pay- 
ment; that he was to repay the money in either one or two 
years with interest,and then the defendant was to convey the 
land back to him. He testifies, that during all the time 
that intervened between the making of the conveyance 
and the demand in 1869, in which he was to be permitted 
to redeem, he wrote but one letter to the defendant on 
the subject, and that he received no answer to that. He 
also states that he paid no taxes on the land, and it is fully 
shown that defendant paid the taxes and exercised ownership 
over the land from the time it was conveyed to him till the 
commencement of this suit. 

Plaintiff, in addition to his own testimony, introduced wit- 
nesses to prove the admissions of the defendant in reference 
to the transaction. But their evidence, with the exception of 
that of Mrs. Chaney, was of little or no importance. They 
had a distant or dim recollection of hearing the defendant | 
say that he had loaned money to plaintiff, and had taken a 
mortgage on his land for security, but on cross-examination 
they admitted that they really knew nothing about it. Mrs. 
Chaney, however, testified, that she had heard defendant say | 
that he had loaned plaintiff upwards of three hundred dollars, 
and had taken a mortgage on the land in Bates County, to 
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secure its payment, and that he expected that he would get 
the Tand, as he did not believe the plaintiff would have the 
money to repay him, - 

Defendant, in his testimony, positively denies that he ever 
made any such statement, and contradicts entirely the evi- 
dence of the plaintiff. The evidence of the plaintiff is surely 
not satisfactory in support of his claim. Nearly eleven years 
elapsed before he paid any attention to the subject, or took 
any interest in the redemption of the lands. During all that 
time defendant was in possession, paying taxes and keeping 
down ineumbrances. It is true, he says, that he did not 
know where defendant could be found. But this seems im 
probable. When the conveyance was made and the money 
delivered to plaintiff, both plaintiff and defendant were liv- 
ing in Buchanan county. This was in the Fall of 1858. 

Defendant continued to reside there, in the same place 
till the Summer of 1865, a period of seven years, when 
he removed to Holt, an adjoining county, and from thence he 
removed to Cass county where lie still resides. At any time 
then, within seven years, defendant might have been found at 
his old residence where he lived when the bargain between 
the parties was made, and, undoubtedly, after that time any in- 
quiry among his former neighbors would have disclosed his 
new place of abode. 

This laches of the plaintiff and neglect to assert any title 
to, or interest in, the land for such a length of time is not 
easily reconcilable with any good or meritorious claim in 
him. 

As regards the law in the case there is no difficulty 
where the facts are clear, although the deed may be absolute 
on its face. Yet if it be shown that it was given merely as : 
security for a debt, courts of equity will decree it to be a 
mortgage which carries with it the inseparable incident of 
the right of redemption. . 

Thus in Brant vs. Robertson, (16 Mo., 129,) it was said 
that it may be taken as universally true in law, that no con- 
veyance can be a mortgage, unless it is made for the purpose 
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of securing the payment of a debt or the performance of a 
duty, either existing at the time the conveyance is made, or to 
be created, or to arise in the future. If the payment of 
money is the object of the security or conveyance, then there 
must exist a duty to pay thé money. Not that it is necessa- 
ry that the duty should be evidenced by a bond or covenant, 
or note or other security. A mortgage may as well be given to 
secure the payment of a loan, where the whole evidence of 
the debt rests in the memory of witnesses, as if it could be 
shown by the most solemn instrument. So an absolute deed 
may be shown to bea mortgage by showing that it was made 
as a security for the debt or the performance of the duty, 
whatever may be the evidence of the debt or duty. In the 
ase just referred to, there was no doubt as to the evidence; 
the yuestion being as to whether the transaction was a mort- 
gage or a conditional sale, there being an absolute deed exe- 
cuted on one side, and a defeasance in writing made on the 
other. 

In Wilson vs. Drumrite, (21 Mo., 325,) it was held, that 
every conveyance intended as a security for money was a 
mortgage, and that no agreement of the parties at the time 
could take away or limit the right of redemption. But in 
this case also, there was no difliculty as to the facts, the main 
question being to ascertain the true character of the instru- 
ment. (Turner vs. Kerr, 44 Mo., 429.) 

The deed is always the best evidence in the first place, of 
the intention of the parties, and before it can be altered or 
changed in its legal import. convincing and satisfactory evi- 
dence must be adduced for that purpose. The following 
limitations, laid down in a recent case, express fully and accu- 
rately the now prevailing rule and practice. 

The burden of proof is upon the party who alleges the ab- 
solute deed to be a mortgage. In general, mere declarations 
must be corroborated by facts; the proof must be clear and 
convincing, and the terms of the parol defeasance must be 
established. (Per Strong, J., in Todd vs. Campbell, 32 Penn. 
St., 253.) 
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In the ease of Connell vs. Erill, (4 Dlackf., 67,) the com- 
plainant brought a bill in equity to redeem certain premises 
which he had conveyed to the defendant by an absolute deed. 
The bill set forth that the deed was intended for a mortgage, 
but the answer expressly denied it. It was held, that 
though the intention alleged might be proved by parol evi- 
dence, such evidence, to be effectual, must be very clear 
and decisive; and that evidence of detendant’s admissions 
should be received with great caution. 

It was further held, that proof of the property having cost 
the plaintiff about three times as much as the defendant paid 
for it, and of the plaintiffs having retained possession two 
years after the conveyance, did not warrant a presumption 
that the deed was a mortgage against the form of the deed 
and the answer of the defendant. 

And such is now the better doctrine. To reform a solemn 
deed and turn it into a mortgage by parol evidence, there 
shonld be full, clear and unequivocal proof. (Perry vs. Pear- 
son, 1 Humph., 431; Overton vs. Bigelow, 3 Yerg., 513: 
Zone vs. Dickerson, 10 Jd., 373; Arnold vs. Mattison, 3 
Rich. Eq., 153.) 

This cuurt has gone as far as any in holding, that before a 
deed can be contradicted and the title to land effected, that 
there should not only be clear and unequivocal evidence, but 
there should be no room for a reasonable doubt as to the facts 
relied upon. (Johnson vs. Quarles, 46 Mo., 423.) . 

The authorities are extensively collected in Ringo vs. Rich- 
ardson, (53 Mo., 385,) and the doctrine is emphatically re- 
iterated. 

The evidence of the verbal admissions is at best weak, and 
is always to be received with great caution. Greenleaf per- 
tinently remarks: ‘ The evidence, consisting as it does, in 
the mere repetition of oral statements is subject to much im- 
perfection and mistake; the party himself either being mis- 
informed or not having clearly expressed his own meaning, 
or the witness havings misunderstood him. It frequently 
happens also, that the witness, by unintentionally altering a 
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few of the expressions really used, gives an effect to the state- 
ment completely at variance with what the party actually did 
suy.” (1 Greenl. Ev., §§ 45, 97, 200.) 

All the circumstances surrounding the deed, are in favor 
of its expressing the real contract between the parties. 

There is no such inadequacy between the consideration 
paid and the value of the land, as would afford any presump- 
tion against the validity and good faith of the transaction. 

The defendant took possession of the land and continued 
in possession for eleven years, all the while paying taxes on the 
same and exercising the rights that an owner does with his 
property. Theanswer of the defendant and his evidence com- 
pletely negative the averments in the petition and the testi- 
mony of the plaintiff. We have, then, nothing to overcome 
the cirenmstances above alluded to, and the presumption in 
favor of the deed, except the verbal admissions heretofore 
spoken of made about twelve years before the testimony was 
given, and which, to my mind, are utterly insufficient to over- 
throw the deed or in any wise change or alter its character. 

[ think the judgment should be reversed and the petition 
dismissed; all the judges concur. 


Env or Jury Term, 1874, at Jerrerson Crry. 




































